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4 Egquiti Aurato, iſtro Aulæ 1 is Cantabri- 
| giz, Johanni mw” J. Coo. L. L. Profeſſors in 


= omni. moclam ut ne exopto, 


loqui audacia molirer: Qui veſtra nimi- 
rum nomina, ubique tamen celeberrima, 


pretexere auſus fui > Voſmet revera, inſtar Aſyhi 
(cui eſt mihi fugiendum) ante me poſuiſle plan 
confiteor, Candori profectò, benignitatique vo- 


leſcentes à me obnixe optati, feintillatn largiri ag- 
greſſus ſum : Ut Curiarum nempe Eccleſigſticarum 
reibe, ex meis licet conaminibus, admoflum lan- 


nata aexit) confeſtim eruditi,imbutique eſſe queant. 
Hoc ceopuſcuſum, non eſſe non exiſtens Domino 
Clarke, apprimè deberi fatetur: Methodicè aſtverò 
exiſtente, aliis haud parùm authoribus ſemet (ut 
opinor ) aſtrictos, Adoleſcentes haud denegabunt : 
Aliquorum nomina, Libri ſequentis marginimemet 
Jadjunxiſſe pateat. De Libro namque iſthoc Domi- 

ni Clarke, inſcripto [ Franciſci Clarke Praxis Curia- 


3 ctioneque omnimodã abjurata) ſum.gicere, coactus, 


ſtere ; Adoleſcenteſve in praxi, abſque bene erudi- 
E torum adminiculo interveniente pariter & incul- 
cante, nullatenus inſtruere capacem. 

4 4 4 Operi 


Tires, 8 fa 25 is virjz . Thom Ks, 


| eadem Auld. Sociis inſuper inclytis, Adoleſeentibnſe 
que ejuſclem Aulæ ſalutem, gratian pt Rang 


Uid de mea (Domini tam inf nes) tant 


ginis hiſce, perperam omnino ſeriptis 
drum, Anchor certò figens ; obſequii, erga Ado- 


guidis, in methodum tam accuratam redigeretur, 
dum tam in Praxi, quam in jure, (prout res 


rum Eccleſiaſticarum hocce (ſemota invidia, detra- 


Methodum ejus perperam omninò, crudamque exi- 
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Ezpiſtola Dedicatoris. 
Operi aſtverò huic ſuſcepto, ab alia etiam causa 
memet aſtringi agnoſco: Societati nimirum veſtræ 
tam inſigni ut litarer; veſtraſque inſuper verbis, 
exaggerarem laudes. Alumnum ſicuti à vobis, me- 
met vocare non eſt permiſſum; ab radiis tamen A 
vobis profluentibus, totumque terrarum Orbem il- 
luminantibus (mediante nempe conſilio Clar. Domi- 
ni Barloe Wickham è veſtrà ex nupero Societate, cu- 
jus honorifice ſum recordatus) ſcientiam iſthanc li- 
cet minimam, in jure civili mihi acquiſitam (inten- 
dente memet, prorſuſque huic deſtinato ſtudio) ac- 
cepiſſe lubentur agnoſco. Hen, heu fortuna tam 
vaga maximeque ardua! Væ hominum malitiæ, fi- 
delium progeniem, atque Læſæ majeſtatis Jura vin- 
dicantium, hiſce conatibus, ſummèque fractorum, 
ſpernentium! Væ invidiz, ſævitiæque novercæ, ita 
immense iniquæ! De eſſe meo ferme ſpoliavere: In 
me miſerias, protrusère, ut conamina, conſiliaque 
mea aboriuntur. De hiſce loqui ecquid ultra ſta- 
tuero? Ultra patrocinium , à vobis mihi donari 
 imploratum, nihil certè omnino : Ut opus inſuper 
hoccine à me ſuſceptum r ee vobis videatur: 
Effectum ( ſicuti in votis ſemper habeo poſitum 
meis) ſuum ſortiatur debitum, nuſquam vovere 
omittendum eſt mihi, V 
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Vobis (Preclari) Humiliter Addiatifimo, 


Henrico Conſetia 
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4 T ir not lone to any, who pretend to the leaf} * 
m either Learning or Hiſtory , that the Civil Law 
. (though ſo conte tib 4 this our Nation) 3s 4 
n- cd of as great Learning and Reaſon, as any Law 
* be World, VV Nation where it 7 Vd, ever yet 
itz hiring of its Deficiency i in any Thing might render 
In mpleat and Perfect, ſo as to cer * to 
ve ry one in their Fanden 

wk Ver have the Profeſſors thereof been leſs i in Ef eem, or 
ar; Einem, than the Profeſſors of our Common Lov 


4 diſtinguiſhed from other Pro fond, by the grave 
d 7 — Titles; | 4s Ju 1 4 
pnſulti, Gc.] Nor have they ever wanted the Bene- 
lent A ſpe of thoſe Emperors and Princes, under whom 
Wy exerciſed this Functi _ employing them in their 


erved great Bounties, and have had Honours conferred 
ce we have of the Emperor Charles the Fourth, who 
erred upon Bartholus (4 Learned Civilian , and 
2 of his Council) a Coat Armour, as a Reward of his 
genious Coun 75 ls and Memorable Service. 

Aud truly 5 te no Cauſe why we ſhould have leſs, but 
ber greater Eſteem for all as wholeſome Laws, as 


here in England at this Day; being always notified 


ris-P. 1dentes, Juris- 


wbaſſies and Council; 7 Reaſon whereof they have 
h 


pn them for their Service in that Capacity. One In- 
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The Epiſtle to the Reader. 


curb and limit the Exorbitances of Licentious Men; at 
ſuch a Time, when the juſt Vengeance is ready to over. 
take us. For what Idiot diſcerns not the mani fold and 
deformed Confuſion of Opinions, Worſhips and Mangers, 
Have corrupted Things both publick and private? Dail 
and almoſt Tragical Examples, obvious to all, do dl. 
monſtratè to us how Licentious Men are grown; hoy ing 
they make th:mſelves drunk with Wickedneſs ; how they 
endeavour to ectipſ the Luſtre of our Common wealz hou: ] 
they ſirive to bring a Plague upon our Church, ani 
=o TL Os 
Hlectere fi nequeunt Superos, Acheronta moyebunt 


= |» That our Eccleſiaſtical Laws profeſſed in this Lani 
i 2 have lain, and at this Inſtant do be, ray of 4. 
= and ſevere Imputations, I am uery ſenſible. And bein 

= deſorous to convince the Vulgar, that they are unjuſt; 
= I have reduced the following Diſcourſe into Engliſh, an 
ta an ſo full and plain «a Method, as the weakeſt Caps 
city may be ſatisfied, and inform it ſelf gs to the Ji 
ne ſe of Proceedings - And ſo may be induced to lay af 
their common and uſual Exclamations agaiteſt the (Hurd 
and Government; and rather hate the Manners of \ſud 
| Time-ſerving Wretches, as ſtick at no |Extartion ar 0) 
preſſion, nay raiſe their own Fortunes and Eſtates ; 1 
reſpeFing what Injury accrews to the Church or its G 
 werument at the ſame time. But it has been the Miofat 
tune of ſeveral Nations and Societies to entertain ſon 
ane or more, whoſe indiredt Practice was ſufficient | 
bring à Scandal . rg beſt and pureſt of Profe ſſions ai 
Governments. 'Which makes Tully renew to the Con 
deration of the Senators, in his Oration againſt: Catilin Pra 
the ancient Proviſion was made by their Laws, to punWf'ſeque; 

4 Pernicious Citizen with more ſevere Puniſhments, hes. } 
an Inveterate Enemy. Tet bowever, I hope an Amen the I 
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The Epiſtle to the Reader. 
ade by others imployed in theſe Concerns , whoſe 
zeſty and Ingennity ſets them above all baſe and ſneak- 
Ade; fo as not io ſeek, Preferments by Injuring 
Men, nor to get Eſtates by hu the Country, 
Scandalizing a Government unblamable : Neither 
| they need to cover or leſſen their own Crimes, by 
Hon g every little Miſcarriage, or precipitous AF com- 
they Wed by other Men, appear Black and Odions. Such 
E I queſtion not there are, but I fear they are very 
— N55 ee gs | 
The enſning Diſcourſe is not h either ont of 
judlice yo Oftemation , but 1 W Page of i. 
itual Courts may be underſtood by all People to be 
dar and juſt: Nor is it, I hope, leſs uſeful to the 
is Tyrones, by being in Engliſh, and having not 
the w in, but the w in, not only an Account that 
bing is, but what and why it is : I hope it will rather 
more uſeful 3 the true Epuor Of every Word, as it 


ix to be diſconrſed ＋ or underſtood in the Pra#ice, 


g alſo given + Which Cicero, in his Book De Offi- 
$, accounts a Thing of no ſmall Moment, as he inti- 
tes in theſe Words : (Scil.) Quz à ratione ſuſcipitur 
aliqua re inſtitutio, debet a definitione proficiſci, 
intelligatur quid fit id de quo diſputetur. © 
Some probably will Quarrel that I uſe My. Clarke 
rde, Quid dictum quod non prius? I affirm, tis 
Argutzent of Arrogance in me, nor any Derogation 
w his Worth, ſeeing none but his Words, or the Wordls 
ſome of Bis Contemeporaries, could have had ſuch Au- 
aii, be having been an ancient Prackitioner, and af- 
Con ing muy Points of Practice to have been obſerved 
tiling Praxi Perenni for many Tears together; and ſo 
punivſeguentliy allowed of as good Precedents to ſucceeding 
„ es. Which Thing being conſidered, muy, I hope, take 
leni the Edge of DetraFion. However, to ſuch as are diſs 
„ — ſatisfied 


* 


be Eviltle © to the 1 wag 


; heve fallen under the like Miſbay, T ſhall only ſob 
and ſincerely affirm, my chief Aim was the Glory of ( 


- that my only Hope is LP DetraFor will in tim 
ey: of bis cavſeleſ Detra&ion, when he JW jo 1 


. Drgemiows Criticks, to whom I ſhall be obliged fot i 
| Candid and Friendly Cenſure or Reprehenſion; bop 
they will with Candor amend what's amiſs, and be prof 
1 ted. to ſome new Adventure, on this Account, may ren 
them more Servicedble to their Country-men. At lea 
do not doubt, but this will find a Friendly and Cant 
Acceptance ſuch as are Unprejudiced, and mi 
. affable and x 

8 . an Em committed, than C duunidt. E 
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fer the Work, TI ſhall uſe the W ords 7 a 
mc Fa, in e to their Querele. i 


Non omnibus unum od: 
Quod placet; hic Spinas colligit, ille Roſas 


Tet far be it from me to be offended at the ] 
4 Fug ſeeing many Worthies in all i 


and his Church, and the Good of my Country- men. 


. Reproach- ſpread abroad in vain. 
Invide quid laceras ? An effrznata n . : 
Quid latras? Mordes? Quid tot præſtigia can 
Depone invidiam: Non eſt tua tuta voluntafl 
Tu Dominum ultorem, juſtorum certò vide 
a the ſame time, I acknowledge the Undertalf 
b and the Attempt bold in me: Conſidering , 
| forall Experience I have had in theſe Concerns, the ff at 
au Miefortunes and Diſcouragements have continu cal 
; prevented thoſe Opportunities others haue imployed, i — 
improving their Knowledge and Faculties 8 11 
comſſalering the Work, is to Ae the Cenſure of ſo ni 


Tempers will rather prompt them 
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2 bat a Court is, and of the Eccleſiaſtical Courts, 
„im which are celebrated or kept by the Moſt Reves 
| rend the Archbi ſhop of Canterbury, 


{ind A . The Definition of 4 Court; and what” Courts are bere 


* - 
, . ? * Fe . 
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rr or ary RN gs eg Fre mee» * 


1 Court was formerly called by the Romans, 4 

pro pant of the People; from the Diviſion of Romu- 

| 1 = m”_ firſt 4 the con "_ into. | | 

1 Thirty Parts, that ſo he might more readily ask ., „„ 

: Sentiments or Opinions of every * one, and thereby take (#6 wit 2 1 

Pee of the Republick. Whence it appears, that the Care 

ich they took in their Political Government, they gave 

them che ſingle Denomination of a Court. Afterwards the 12 2 3 
ce in which they managed theſe publick Cares or Con, ig. . 41 
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de Fudiciir,n.9, celebrated, and kept in the Name and by the Authority « 1 


Chili anus in 


prot. c. 22. 


 tuarienſis, which is kept in the Conſiſtory- place within th 


kept in the ſame Conſiſtory- place. 


cf the Days obſerved in thoſe Courts for Judgment 


cerns, or the Seat and Temple of the publick Council, ob. 
- tained the name of Court; which Denomination it has at thi 


and is conſtituted by three Perſons, The Plaintiff, ( calle 


probably receives its Name from the Effects, or by a Met: 


1 Days, called in the Law Dies Juridici, are ſuch i 
Law) for Judi 


day. A Court being defined the Place where Juſtice is j, 


dicially adminiſtred. And in the Civil Law it is ſometime 
call'd by the names of Curia forum, as allo Fudicium, thoug il Th 
improperly, being no conſtitutive Part or immediate Caul 5 , 


of that which is properly called Fudicium, but rather thi 
remote Cauſe: Fudicium being defined by Ariſtotle, xe; 
ad give Y ada, a Judging between the Juſt and Unjuſi 


| in the CivilLaw A#or ) the Defendant (who is alſo cale "> 
Ren) and the Judge, which three may be ſaid to be th Hill 
immediate Cauſe of it.“ Sr ) 
To give an Account of the ſeveral Diviſions of Courts if | 105 


the time of the Romans, or thoſe at this Day, were far fro 
the Purpoſe. The Courts here ſpoken of, are the Spirit 
al or Eccleſiaſtical Courts; and thoſe eſpecially which a 


the Archbiſhops of Canterbury: Which are, 


| Firſt, Alma Curia Cantuarienſis de Arcubus London; which 


phor, being the Channel whence Juſtice flows like a Chr 
ſtalline Stream) is kept within the Pariſh Church of St. An 
the Virgin, de Arcubus Civitatis London, and was ancient. 
called by the Name of the Archbiſhop's Conſiſtory, as apf 
pears by the old Statutes of that Court. 1 . 
_ Secondly, The Court of Audience, S. Curia Audiemiæ Caf 


Cathedral Church of St. Paal s, London. | 
Thirdly, Caria Prærogativæ Cantuarienſis, which is likewiſſ 


. 


called in the Law Dies Juridici. 


. 


L are only Fre 5 and ſuitable, and ſet apart (in thi 


Acts: In which reſpect they are terme 
f Oppolics 


1 


n 


AAT I. | Eeelefpaſtical Courts, | | be w 1 


5 th ppoſites to Holidays ; - theſe being exempt from all Judi- f Weſemi.f. J. 
- is jd As, and rendring them null and void, if attempted to non * 
etime executed on ſuch Days. n 
houg Theſe Dies Furidici are reduced to four Terms in the 3. c fir. Spec, 
Cauf ear; each Term containing ſometimes Twelve, Fifteen 4. fir. $c# fon, 
er or twenty Days, ſometimes fewer. 'lcfoincks 


The firſt general Seſſions held in the Court of the Arches Courts of the 
bor Michaelmas Term) was kept for many Years together, Archbiſhop. 


"= Wc next Day (it no Holiday ) after the Feaſt of St. Faith - . 
oy Hilla Term begun likewiſe the next day (if no Holi- Arches, 


) aſter the Feaſt of Hillary the Biſhop, 
Eater Term was alſo kept on Monday fortnight after 
B-/er-day, the ſaid Court commonly being proximo Quin. 


kn 2 Paſcbhæ. For Example; In the Year 1680, Quinden, 

15 11 ch. is the Firſt Day of May ( that being juſt a Fortnjghe 

rity er Zeſter), and this Term begins the Second of May in 
1 Wi; Spiritual Court. Ee bow 


in Term was kept in like manner the very next Day 
no Holiday ) after the Feaſt of the Bleſſed Trinity. 
The Court of Audience is always wont to be held in the Court of Au- 


1 - renoon of the Day next after the Court of the Arches dience, | 
nd f no Holiday): And in the Afternoon of the ſame Day, 
as apf The Prerogative Court is likewiſe wont to be kept. prerogatire 


After theſe Days, there are no certain or determinate Days Court. 
„ c bich the Law is publickly pleaded : Though frequentiy 
in ther the ſpace of fix, ſeven, eight or more Days after any 
ny , durt-day (as the Matter requires) they are wont to have 
kewilll formations (as they call them) for the more eaſie and 
Ke wufgeedy Expedition, and terminating of Suits depending in 
eſe Courts. 5 Eo 
lt is alſo uſual for Citations to be iſſued forth againſt the 
Felendant to appear the third, fourth, ſixth or other Day 
menten following the Citation, wherein the Judge happens to 
> e judicially to try Cauſes (no Day of the Month being 
med ) and this is called Dies incertus, only in reſpect of 
e Time when he muſt appear; the other Neceſlaries 
d Conſtitutive Parts of the Citation ( Sci} ) De quo & an 
eu; extiturus fit, being compleat. In which cafe, it is ne- 
llary that the Defendant repair immediately to the Place 
7 256046; "mA Ine AE where 
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LIE the Conte is to be kept, and Aa him certair 


Of the G of the Court of Arches. the Court 4 


ting or Edict to the Dean of the Arches, and Robert Kilworll 
Archbiſhop of Canterbury, who held the Seat Anno 1272. 
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wont ſo to be) called Dean 'of the Arches, being for tha; 
moſt part impioyed in this Kingdom (as well as in Part : 
beyond the Seas) in the King's Affairs, and therefore ſeldonſſ 
reſident within the City of London. : 


Arches ( whoſe Juriſdiction is terminated. by the ami 
or Bounds of Thirteen Pariſhes in London, which are belong 


of 

ly what Day of the Week or Month is the Day intended fo ; Car 
his Appearance, leſt his Acer get N by ti 1 
not t appearing. e 42 


0 


CHAP. U. 


Audience, with their Styles, and the Cauſes general ö 
2 tryed in them; alſo the Juriſdiction 7 2 1: 
Comte jointh. 1 


8. E .C 25 1. 


ot the Court of Arches. 12 5 


1. Trs 9955 and hy its Offa is called Dean of th 
Arches. 

4 Tei Style ; boi defined bo bl. 55 

3. Toe Cauſes uſually ed in it. 1 


HE Ociginal of the Court of Arches is uncertain : 
but it is evident that ſuch a Court, as is here ſpoke cl 
has been of old : For Alexander the Third, being Biſhop off 
Rome in the Reign of Henry the Second, did ( by his Wi \ 
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abrogate and aboliſh all the antient and obſolete Laws 0 l 
that Court, and ſet up others in their ſtead. | 


The Official of this Court is at this Day (as he TH beet 
But he being abſent, the Dean of thi Deanaty Sf ch 


ing 


4 


ITS 


> to the Eccleſiaſtical Juriſdiction of the Archbiſhops 
Canterbury) is often ſubſtituted, as the Surrogate of that 
Ficial (and that by Preſcript of the ancient Statutes of 
| > ſaid Court ) in which State he hears and determines 
. [uſes as Official: Whence, by vulgar Error, he (as alſo 
——— = Official himſelf, whilft at leiſure to diſpatch Buſineſs ) is 
- Iled the Dean of the Arches. The ſaid Official is like- 
Wiſe called Official of the Conſiſtory of the Archbiſhop, 
elſe barely Official without other Addition, as appears 
che faid Statutes : Sometimes the Archbiſhop of Can- 
„ has had no other Official at the ſame time beſides 


ſe 1 2. The next Thing conſiderable. is the Style of the Court. 

is Word [Style] is confuſedly taken in the Law; ſome- 
ies for the word Conſuetudo; (which takes likewiſe the 
me of Stylus Curiæ, Stylus Fudicii, &c.) How theſe Words, 
3 Wee & Obſervatio, do differ, is too tedious now 
; A ph formerly they were indifferently uſed one 
ano. At is defined at this Day a particular Cuſtom, 
of u powerful and of force in that Court where tis in uſe: 

| = which reſpect, it differs from a Cuſtom, which may poſſi- 
ebe fo general, as to be of force in the ſeveral Diviſions 
Courts. The Style of this Court is uſually entred in 
WT ords to this Effea ; (Scil.) „ eee 
Daniel Dun Knight, Doctor of Laws, principal Official * quia ji ejus of- 
che beautiful Gon of Canterbary, in the Arches, Lon. ficium Liad de 


tp i | a 2 | | Seq uo ſt. 3 free 
is 4 . As to the Cauſes tryable in this Court; its Official 3 . Of- 
hor the proper and competent Judge to take Cognizance } Lind: 4%. 


All Ecclefiaſtical Cauſes whatſoever 1, not only at the In- 

[ 272, XJ ; * o | 5 * | 
aw: nce of Parties, but alſo of his meer Office, or when tis commitatur. 

+ Myomoted; as alſo all manner of Appeals whatfoever from Decan de Arcu- 


18 = Biſhops, Deans and Chapters of Cathedral or Colle. 4, 7 
for * : te Churches; Archdeacons, their Officials and Com- 3 


u pan iſfaries, or other Eccleſiaſtical Judges whatſoever, (ex- Archiepiſcops, 
ſeldon t lome certain peculiar Juriſdictions - within the Province un poteft cog- 
of hl 
Lamil 
belong 


ing 


exerciſing any Eccleſiaſtical Juriſdiction or Authority, /n Mafri nn. 
lioall Commiſſaries of the Archbiſhop of Canterbury what- 3 Lot 
ver, particular or ſpecial, within all or any Dioceſe of % gera- 
Wo | A 3 his wt ſpecialn, 


4 
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aiciis.c.1. verb, 


Canterbury, which belong to the King's Majeſty ) having noſeere in Cu. 
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Mp Flavin Ge. 


cialis quo modo 


Frequens verb. 
Vigarios & 
werb. Offii al, 
or ul Officia 

ibi repertaſ. 


betwixt Parties, or by way of ſingle or double Complaint 


0 3 » The Cauſes uſually tryed in it. 
I from this; (Sci.) The Archbiſhops themſelves wen 


tence, they committed the Matter to be diſcuſſed and argued 
by ſeveral Men Skilled and Learned in the Law, whom they 
named their Auditors: So that for the executing this Powell 
(formerly Domeſtick ) there were Auditors of the Arch 
biſhop's Court, ( and of the Cauſes therein) appointed eve 


neralis & Off 
5 aiferunt Lind. Auditor of Cauſes for his Court of Audience. : 
|. GWeſcqueſt. joſe, 3. The Auditor of the Court of Audience of Came. 


Official of the Arches; and has antiently been (as al 
| 4 he is) by vertue of a ſpecial Commiſſion, * Vic 


his Province; to wit, from the Commiſſaries of the Arch 
biſhop which are conſtituted within the City and Diocele lf 
Canterbury. Alſo of all Complaints whatſoever againſt any 
of the aforeſaid Judges (except as before excepted ) tor 
denying or delaying of Juſtice to be adminiſtred. The Off: 
cial of the Court of Arches may alſo proceed in all Cauſzi 
whatſoever relating to Benefices, either by way of Conte! 


and may inſtitute or ſuſpend. 
2 AS 8 0: 2. 
of the Court of Audience, 


1. Irs Original. 
2. I. Style. | 


1. THE Original of the Court of Audience ſeems to bf 


wont to try and determin very many Cauſes at their ow 
Palaces ; but before they pronounced their definitive Sen 


1y where. To the Auditors, there was likewiſe joined 
Chancellor of the Archbiſhop, who executed Cauſes off 
their mere Office only, and no other. = 
2. The Style of this Court is in the Name and Style of th: 
moſt Reverend the Archbiſhop; and all Perſons ſummoned 


to appear, are ſummoned in his Name to appear before hi 


- 


bury, hath in all Things the ſame Juriſdiction with the (il 


P 
z 


g 


General of the ſaid Archbiſhop of Canterbury in Things Spit 


— 
y |; 


Tr ld Eccleſpaftical EE 4 
* al; in which Capacity he executes all and ſingular Spi- 


wal and Ecclefiaſtical Juriſdiction of every Dioceſe be- 
ſt am ming vacant within the Province of Canterbury, which 
L ) tori ight otherways appertain to the Biſhop thereof, if in be. 
OH: and the ſaid Juriſdiction (the Epiſcopal Seat ſo be- 
Caulo8S ming vacant ) he is wont to exerciſe by himſelf and his 
-onteltl ommiſſioners; and alſo to inſtitute to ſuch Benefices as 
plaint, e vacant in any Dioceſe within the Province of Canterbury, 
che Biſhop thereof being fo awanting ) as well as in tze 
WD iocele of Canterbury. Likewiſe he may by Law and Cuſtom * 
elebrate the ordinary Viſitation within the City and Dio; 
ee ( where the Epiſcopal Seat is vacant within the Province 
oreſaid) and puniſh ſuch Offences as are there preſented. 
bis likewiſe happens equally to both the Judge of the 
ourt of Audience, and the Official of the Arches, that 
well the one as the other may ſummon any Inhabitant 
ichin the ſaid Dioceſe ( fo vacant as aforeſaid ) to ap- 
War before him in the Place of Judgment above named, 
Wotwithſtanding the Stat. 23 H. 8. c. 9. Seeing that by 
s to bee Vacancy of the Epiſcopal Seat of any Diocels, within 
s were Province of Canterbury, the Archbiſhop is made the Or- 
ir own8Winary of the Place, and of the Dioceſe, during that Va- 
2 Sen-WFancy ; ſo that he may tolerate his aforeſaid Judges, 9 
arguelſhhat they may freely cite all Inhabitants within that Dio- ; 
n the eſe where the Seat is vacant, -and compel them to appear if 
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Powe the ſaid Courts at London, notwithſtanding the afore- j 
Arch id Statute. 1 = 


I f the Juriſdiction of the Judges of the two afore- 
n ſaid Courts jointly : And what Juriſdiction is. 


monedl | 
ore tu ; D Ecauſe, as is aforeſaid, one and the ſame Cauſe may be 
Canter W-- tryed in the Court of Arches, and Audience; it is leſi | 
he fa che Election of the Plaintiff to elect in which Court he f 
(as if ill inſtitute or promote his Cauſe, whether in the Court 
ks di the Arches, or Audience; yet ſo, as no Man be cited | 
5 Spit. originally to appear out of the Diocele or peculiar Ju- | 
e een in which be lives, except in the Caſes under- | 


4 5 written. . 
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the Cauſe ought to be inſtituted, pretend himſelf inte 
reſſed in the Buſineſs directly or indirectly; Or, 6. Except 
the Biſhop, or other inferiour Judge,having Eccleſiaſtical 
Oh! riſdiction in his own Right, or by Commiſſion from ſome 
— elſe, do, by his Letters of Requiſition or Remiſſion, deſire or 
requeſt the Archbiſhop, his Official or Auditor aforeſaid 
named, to take to him the faid Cauſe, and duly to ex: 
mine and determine the fame; Or, 7. Except a Sui 
be commenced in. a Cauſe, for Subſtraction of a Legacy iſ 
where the Will (by which the Legacy is given) is proved 
within the Prerogative Court of Canterbury, ſeeing in thi 
Caſe the Executor, by proving the Will there, has ac. 
knowledged the Archbiſhop his Ordinary, and hath con: 
ſented to his Juriſdiction ; Or, 8. Except the Suit be try. 
able, as in the Caſes mentioned in the enſuing Chapter 
In any one of theſe Cafes, the Defendant may © {xr Vn 
to appear (Originally) out of the Dioceſe where he lives 
notwithſtanding the Maxim, Actor ſequitur forum Rei, tha 
i, The Plaintiff muſt inſtitute his Cauſe in the Court, 0% 
whoſe Juriſdiction the Defendant: belongs; for the Word: ci 
Forum competens, a competent Court, and Furiſdictio fun. 
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. data, are convertible Terms. „ . 
riſlidion. ». 2. The Word Furiſdictio“, from the Uſe of the Roman Lau), 2 


Manual. jaris is variouſly taken and underſtood : That here ſpoke oi, 


« Shaft, Al, ſeems to be only FJuriſdictio ordinario, which is a lawkul 3 | 
merſ. in par, Power (given to him who is appointed Magiſtrate ) to 
Jet. 6. Weld. determins Ciyil and Private Cauſes; ſignifying likewi's f 
bi ſupra de Ju. enn = 
WM 75/diftione. u. 3. e FU 5 ns 
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ART IJ. Eccleſiaſtical Courts, 


rum competens +, or the proper Court where any ought of f Ord Comer. 
ght to appear; in which Senſe alſo, we are to underſtand n 
dex ordinarius to ſignifie a competent or proper Judge, ,,,.. cam. 5. 


fore whom any ought to be convened. $7. 8.19. 
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where Of the Prerogative Court of Canterbury. 


2. The Cauſes tryed therein. . „ 
3. The Manner of declining the Fudge of this Court, and the 
ſire o aac of Aging his Furiſdiftion. MO TID 
7 | 1 5 | „ the Sth Parr 
e Style of this Court is likewiſe wont to be in the of the Book, 
2 T Name and Style of the Moſt Reverend the Arch- chap. 3. num. 
hops ot. Canterbury; and all Perſons ſummoned. to ap- 1556. 
er, are likewiſe ſummoned in his Name to appear before 
Wim, or the Keeper, Maſter or Commiſſary, of his Pre- 
.S-ative Court of Canterbury, HEE: 1 
2. To the Judge of the Prerogative Court do belong all 
BS obations, and Approbations of Teſtaments, the Power _ 
granting Adminiſtrations of the Goods of Perſons dy- 
92 (Inteſtate) within the Province of Canterbury; to wit, 
bo have Goods, Rights or Credits, movable or immo. 
„ tha ble, F out of the Dioceſe wherein they lived, or inha- 4 pe ben - 
't, to red at the time of their Death, of which they were ca- terris teftand. 
WW cicated to diſpoſe, or have diſpoſed : If the ſaid Goods vide Swinb. f. 
cout of the. Dioceſe extend but to the value * of 57. or 3-5: 2,3, 4. 
wards, which faid Goods are called bona notabilia, by the * Lind, cap. 
le and Cuſtom of that Cows, which is in force at this Set d. rr | 
—_ J 
ln this Court are tryed all Cauſes of Inſtance for the i 
e) to loving and revoking of Wills, whether originally (in that . ;. a 
cewilc WP tance ) exhibited, or formerly proved in Common 
Forum orm of Law; and for the granting and revoking of Admi- 
1 7 niſtrations 
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niſtrations in the aforeſaid Caſes, whether the Judge vl 


ned, the Truth being ſuppreſs'd, and Falſity 


privy to the Circumſtances at the time of granting thll 
Adminiſtration, or whether it were e obtal 
uggeſted by tha 


Party deſiring the Adminiſtration , contrary to the La 
and the Statute; or if it afterwards appear there was if 
Will proved, or Adminiſtration granted by any other Judge 


ty 
— 
2 
= 
* 


* 


| that Will, ſo gr anted in Common Form of Law, 15 to he Y 


annull'd and revok'd. If any Executor, who is a ſtrange 


to the Deceaſed, (that is) no way related to him, ha. 
the greateſt Part of the Deceaſed's Goods bequeathe! © | 
to him, and is doubtful (the Witneſſes to the Will being 


dead) leſt the Children, or next of Kin, or the Widdoulilſ 


of the Deceaſed, ſhould commence Suit againſt him fol 


che future, he may by vertue of that Will call the Relia Ml 
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tand. no Vie 


deris approbare 


perſonas ſuas. 


Ceœxola caut. 


305. Enchir. 
Caurel. de. cit. 


perſeuali. 8. 1. 


44 
5 <E 
4. 1 7 ' 1 ; 
| 4 P- - 
ris ; at 4 
| FS : | | : 
| * 5 
} : 
, 


the Children and next of Kin, of the Deceaſed in ſpecial 
(if they think themſelves any way * Intereſſed ) and all 
others whatſoever in general, that pretend to have an 
Intereſt in the laſt Will and Teſtament of the Deceaſed 
or in the Adminiſtration of his Goods, to come and ſee 


the Will proved by Witneſſes; and lawful Proof being 


made of this Will, and a definitive Sentence paſs d for the : 
Validity of it, this Will can never be made invalid o 


voidabſe hereafter (ſo as there be no Nullity in the Pro. 


ceedings) though the Teſtamentary Witneſſes dye in the| 3 | 
mean time. And this is frequently practiſed. But after 

a Will has been proved in Common Form of Law with 
bY SE ou 
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t being queſtioned or diſproved for the ſpace of —_— 

155 then all Benefit of Diſproving it is taken away 1 A 7 

d lolt. | : | "os. SOD 3 p 1 art. 6. Se 14. 

But it is to be obſerved, that when an Executor is called“ 4 e 

prove a Will by Witneſſes, and does ſufficiently prove 8 

if the Plaintiff, who deſired to have the Will ſo proved, wax; , 

akes no Exceptions or Replies ( after the Publication of &c. ide .. 

e Witneſſes ſo examined upon the Will) againſt either 8. Latch, Pp. 

e Will or the Witneſſes, nor does propound any dila- 4 8 

ry Matter to binder the giving of Sentence for the Va- 5 in 

iy of the Will, then the Judge cannot condemn the in pref. is _ 

ry (overcome) in Expences: But it is otherways if he tert. u. 7. 

es propound dilatory Matters, and fails in the Proof 

chem, for then he is condemned in Expences of Suit, 

tleaſt in thoſe that are made ſince he propounded his 

atrary Pleas. 155 Sr 

= Alſo all Cauſes in this Court are ſaid to be Summary 

auſes, becauſe they require a Summary Proceeding, © 

= Laſtly, it is to be noted, that if any Will be exhibited at 

e petition of any Party deſiring to have it revok'd, it is 

y neceſſary the Proctor of that Party (inſtituting the 

range. auſe) do ar accept the Contents of that Will, 

„ har far as they make for his Client, leſt if any Legacy 

eathell ing given his Client by the Will, he likewiſe loſe that 
bis general Negation, and diſproving the Will. This 


being 1 
ide 3 Work of Supererrogation, being ſpoke of (and more 
im fo roperly, no doubt) in the particular Practice which theſe 


auſes require. 


3 


pecial 3 5 

ad all ner >. . N 
e an 2 . . . . * 76 > 0 RE | | 1 
ale The manner of Proving of Wills in this Court in 
nd ſe Common Form of Law, Go. »- / 
or th: "on 
lid 018 


A * 9 11 * 1 4 1 3 "&s Av „ Heere, | 
- Fa 


1. What a Will x. Ae ront I — | 
2. What are the Conſtitutive or Eſſential Parts of it, | 54 
= 3. What are the Accidental or Formal Parts of it; and bop 5 1 
in then * ers at this Day in England from thoſe Forms obſer- 

fte vel Juſtinian. . 
with 4. 7% Differences of Wills, many ſorts of which are abrogated. 
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. . f the Will committed. 


=: 1 this Court likewiſe belong ( as is faid ) the Pro. 


| *MynfInſt. I. A Will or Teſtament is defined the abſolute * Sen 
* eme. tence, Determination, or Decree of our Will, touching 
rand m that which we intend ſhall be done after our Death I 

* * 3. 0. 2. The Conſtitutive Parts of this Will are, the Teſtator 
Ii per tor has Who has Power to make a Will lawfully ( intimated by 


1 o : * 
1 as 
} Fi. * 0 . 
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1 The e r 
6. The Will, bow prov'd in Common Form, and the Executn|ffods, 
| bow fr OO I 


. 6. No Executor named in the Will, to whom 16 the Execut io : 


7. The Executor being dead, who muſt prove this Will, | 


ving of Wills, Cc. 


2 - 4 


theſe Words, our Will); And the Executor, called in th: 
Civil Law (Heres), which is implied in theſe Fu {ab 1 
ſolute or juſt Sentence], for it cannot be ſaid to be pertea 
unleſs an Executor be appointed _ 
3. The Accidental or Formal Parts of a Will are th: 
Witneſſes, or thoſe Circumſtances which are uſed as Att 
_ Nations to prove the Will juſt, lawful and right. Th: 
Solemnity of which, differs much at this Day (here in 
England) from that formerly practiſed, and mentioned 
by Fuſtinian and other Civilians, as may appear by Star Wl 
30 Car. 2. C. which will ſhew the Solennity ſo much at 
large, as it needs not be here inſerted. 0 "0 
4. The Differences of Wills are many, as they are enu 
merated by Fuftinian in his Inſtitutes, the Digeſts, and the 
Gloſſes thereupon ; but what Sorts and Forms of Wills are 
_ in force now in England, may appear by the aboveſaid 
. Statute. e ; . by _ 
F. At the Time the Executor proves the Will, he bring 
to the Judge one or more Witneſſes, who ſwear to make 2 
true Anſwer to ſuch Queſtions as the Judge demands oi 
them, touching the laſt Will and Teſtament of the De. 
ceaſed, Then the Executor ſwears in this manner: 74 
ſhall ſwear, That you believe This to be the laſt Will and Teſt amen: 
of the Deceaſed, and that you will pay all the Debts and Lega; 1. 
cies of the Deceaſed, ſo far as the Goods will extend, and Lav 
ſhall bind you; and that you will cauſe all the ſaid Goods to bt 
 apprized, and make-a true and perfect Inventory of * E 
+ MY MEE N ved, 


I R "Na 8 
8 CE De Ps N os © 


ie Ned 


8 


mu n 
T 
E 


* 


— 5 155 


K T l | ART. I, Eccleſsaſtical Courts. | | nnn 13 —— 


L ecutu vod, (at a Day appointed by the Fudge, if none be then exbi. 
red ) Cn dikes a true and juſt Accompt of the ſaid Goods, 
ecurin ben you ſhall be thereto lawfully called. So belp you God. They 
ut likewiſe enter Bond to the Ordinary to this Effect. 
. pon this, the Judge, either tacitly, or expreſly in Words, 
Pronounces the Will valid, and grants the Execution of the 
me to the Executor. „ 
W 6. If there is no Executor named in the Will, then the 
Sen. Execution of the Will is committed to the Univerſal Le. 
uchingW&atee named in the Will (if there be one) ſimply as if he 
| ere Executor. If there is no ſuch named, then the Ad- 
miniſtration, with the Will annexed, is granted to the next 
f Kindred to the Deceaſed, in like Form as Adminiſtra- 
ions are granted, if there be no Widow, or that it do 
Is ab not plainly appear to the Judge who the Deceaſed intend- 
erfea.M 3 k 
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Ned for his Executor. 3 
The Executor dying before he can prove the Will, then 
the next of Kin to the Executor proves the Will (if the 
s Atte. Reſidue of the Goods were diſpoſed of to the Executor by 
cat Will) wich Adminiſtration thereto annexed: As ſup. 
ere in poſe a Wife (being Executrix and Univerſal Legatee, 
tioned BW named in her Husband's Will) dye before her proving the 
/ Star, Will, (leaving no Children of her Husband the Teſtator) 
uch at in this Caſe, the Ordinary grants the Adminiſtration, with 
che Will annexed, to the neareſt of Kindred to the Wife, 
in manner as follows. : 


Is a > SBCT.. 2 

f Of Adminiſtrations. 

ake a 7 1. How theſe Words, Adminiſtrare and Adminiſtrator, are 
. underſtood. | 9 855 7 gy 


5 2. What are the Sorts of Adminiſtrations here meant 5 . 
2 3. B/ what Courſe obtained, and the Oath they take. 


8 


| cals, in as much as they predicate 4e Procura-, ris a deb. Al- 
ere, or the Manager of Affairs; and an Adminiſtrator, in I verb. 4. 
| a large Senſe, is no other than a Procurator (that is, by nn. 
| 7 2 | W | | 
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who derives a Power to manage, or carry on Affairs: their 
Office or Act is called Adminiſtratio; but theſe Words 
more ſtrictly taken (as they are here meant) do ſignifie 
the Management of the Affairs, of any one deceaſed, by a 
ſpecial Power derived from the Ordinary of the Place, Ce. 
So that negotia gerere, and negotia agere, are Oppoſites, ſee- 
ing this aff predicates only of Judicial Acts. 5 4 

© 2, This Power fo derived from the Ordinary, are the 
Letters of Adminiſtration, which are either ſimply ſuch, no 
dt Will at all being made, or comparatively ſuch, where a Wil 
| = being made, but the Executor either not named, or elſe is 
18 dead, as above; in which caſe the Will is proved as before, 
and Letters of Adminiſtration annexed to the Will with the 
ordinary Probat (which is the Judges Approbation of the 
faid Will, pronouncing for the Validity thereof ) andthis is 

| called an Adminiſtration, with the Will annex . 
3. If there is no Widow or Relict of the Deceaſed (to 
=_ -. whom the Adminiſtration of the Goods of the Inteſtate WW 
l * He ſeid to * ought to belong of courle ) then the neareſt of Kindred, BW 
i ie Inreftate, coming to obtain Letters of Adminiſtration, muſt firſt have 
3 1%, 3 Citation againſt all and ſingular next of Kindred to the 
ee Deceaſed, to come, ( at a certain Day, named in the Cita- 

or males it not = : 

If according.” tion) and appear before the Judge, and ſhew Cauſe, if they 
Erz; if h. Can, why Adminiſtration of the Inteſtates Goods may not 
it madeits be granted to the Party, at whoſe Inſtance the Citation is 
| pe gre On, obtained ; and this Citation is to be publiſhed in the Pariſh 
eater i named Church where the Decealed inhabited ( whilſt he lived) 
in the Wit, a Sunday or two before the Day of Appearance: if none ap- 
uſtin. Inſt. de pear to ſhew Reaſons to the contrary, or that ſome more of 
wy © red. acquir. equal Degree or Intereſt {with the Party who took out the 
by *binceſar. blick Citation) do appear, then the Adminiſtration is 
1 — to them equally. If there is a Will, whoſe Execu- 
tor is wanting as above, then that Will is proved, and the 
Adminiſtration of the Deceaſed's Goods annexed. If the 
| Deceaſed died in Debt, the principal Creditor, or any of the 
Creditors, may uſe the like Proceedings. This Practice fo 
long uſed, (in the Courts of his Grace the Lord Archbiſhop 
of Nrk eſpecially) pleads its own Reaſons and Neceſſity, ſo 

that no Reaſons need be ſhewn for it. The Oath taken b 
the Adminiſtrator, is to this following effect: ' 
. 5 24 * - a 
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T. ſwear, That you believed the Deceaſed dyed without 
their 


Wing any Will, and that you will faithfully Adminiſter all bis 


ords i ds, &c. and pay all bis Debts ſo far as the Goods will extend, 

mie Wn tbe Law al bind you; and that you will make a true and | 
by 2 .; Inventory of all md 5 1 the Goods, &c. of the De. = 
Oc, ed, and likewiſe a true and juſt Accompt of the ſame, accord. bl 


to the Purport or Intent of the Bond by you to be entred, for 
due Adminiſtring the ſaid Goods, &c. For it's a great Mi- 
te to impoſe an Oath contrary to the Law; for the Form 
he Bond they enter, was appointed to be taken by an Act 
arliament, 23. or 24. year of Car. 2. which limits them 1 
ir Time, both for an Inventory and Account, Cc. So that . 9, 3. * php [ 
er than that Law limits them, they are not liable to be „eri er 
ed to give either Inventory or Account, as I ſuppoſe. II Mynſ. f. 44 
Deceaſed leaves Children in Minority, then the ne xt of bereditat. “ 
adred takes the Adminiſtration to the uſe of thoſe Chil- fl. 4 


EA apt IS MY... 7 


- . . | : „ copioſe irafige 
and gives good Security to the Court for their Portions. fur de Succeſs. 
= CHAP. IV. 
| SR er. 1. 


cleſiaſtical Courts. 


na this Word C Cauſe] fignifies, and what 5 bere 
meant by it. 333 „„ 1 
. 7h Cauſes 2p hereof this Court takes cogniſance. 


1 A Cauſe (called in the Latin Cauſa) is defined (by cauſs «coſe. 
A Logicians) That, by whoſe Vertue or Efficacy Lind. «e Sen- 
Thing is made to have a Being or Exiſtence ; but what en. ex. 6. 1. Sccf. 
Wilogy or Coherence this may have with that which is eee gg. = 
intended, I leave to the more Curious to determine: pagers , 
word Cauſe is Metaphorically uſed here for the 
Wd Adion; which (amongſt thoſe many Significations 
Gloſſaries ſeem to put upon it) we ſhall only define to 
he Right of proſecuting or purſuing (in a Court of Ju- 
ture) whatſoever any one ſuppoſes is properly his 
„ Cc. Likewiſe the Diviſion of this Word into Acti- 


8 nat manner of Cauſes may be tryed in the Ec- 
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7 ons mixt, real, perſonal, Cc. were from the Purpoſe 
e be inn... ___-. 
37, 88. %. 2. As to the Cauſes whereof theſe Coutts take Cop 
1 * zance, they are theſe following. 1. If Perjury be comm 
«Sag 4 * ted by any Witneſs or principal Party (i. e. the Defend; 
verb. Sign. s in their Depoſitions or Anſwers had or made in any 
Seb. Almerſ. Cleſiaſtical Cauſe, the Party ſuffering Dammage by 
verb. atio. Perjury, (or any elſe, as in a Cauſe of Correction) nf 
' x. Promote the Office of the Judge, (for their Soul's Gol 

| Perjury. and proceed before the Eccleſiaſtical Judge againſt 


e * 4 
U vv. * 


perjured Perſon, in a Cauſe of Perjury ; or rather m 

cite him to anſwer certain Articles touching his 80 
Health, and eſpecially manifeſt Perjury committed, (ii 
Cauſe depending before the Eccleſiaſtical Judge) to be if 
jected at the Promotion of N. And if the Party conven 
de convict of Perjury, he is to be Canonically punilkt 
at the Diſcretion and Will of the Judge, according to t 
Quality of the Cavſe. Lindwood Provincial Conſtitutions 
„ wa c. e/Eterne Santtio. verb. perjurio, But it may be 
be inquired, how the Principal Party (who is wont, fort 
moſt part, to anſwer as to his Credulity, and not as to if 
abſolute Truth of the Matter) can be convict of Perjuf 

8 8 I anſwer, That if the Principal Party (that is, the 
WW  - fendant) do anſwer negatively to any Poſition, which c 
1 5 tains his proper Fact, (and that which he has but lat 
committ tao) he ought to be convict, and condemn 


| as guilty of Perjury, if the Poſition deny'd be proved th 
Wl | Witneſſes: But in this Cafe, conſult the Learned in the La „ 
_ 35 22007 whether the Reſpondent ought to be convinced of Perle s. 
[i | 1 be bac mate» for anſwering. as to his Credulicy or Belief, * where 
1 e * Matter being his own proper Fact, is recent, and may wy 
tl 79 2 ©! preſumed to be within the Verge of his Knowledge, a 
nam, de f N 2x f. Ine 
qe per tet. freſn in his Memory; And although the Defendanis i co 
| e preſertim,n. for the moſt part anſwer to the Poſition, containing 88... 
"8 12.a4rew fe. own proper Fact, (as alſo to the other Poſitions which tet 
1 cit. & n. Sect. "hg eee bl I bel; SET a% 
not contain their own proper Fact) I believe, or I do 
; 31, | „ * ps .. : A of t 
dil bdbelieve, c. I preſume this Error has inſinuated it Wl >. 
through the Ignorance or Negligence of the Regiſter hin 


Examiner, who takes the Anſwer. 2. If a Clergyman 
committed Simony in obtaining an Eccleſiaſtical Bene 


R 


IRT 


nnn. 


rpoſe 
Cop 
COmm 
ſenda 


the Inſtance of a Party, and may be puniſhed accord- 

o the Canonical Sanctions; as alſo the Lay-perſons, 

are Sharers..in that Crime. 6 A Utlurer likewiſe (at 3. 
ſuch who lends Money to Uſe, and receives for the Uſuy: 


W a, diccaly or indirectly, above the Rate or Quantity of 
n m pounds for every Hundred, but not elſe) may be con. 
God and puniſhed by the Eceleſiaſtical Judge. For by the 


inſt Nees of this Kingdom, it is prohibited the Eccleſiaſtical 
her ne to proceed againſt Uſury, except the aboveſaid Caſę 


is So ade ſufficiently appear. 4. If any lay violent Hands 4 
d, (iP Clergy-man, or do brawl and quarrel in the Church 


hurch · yard; he may be convened and eorrected, ei. 


to be by the meer Office of the Judge, or by the Office be- 


body WI voluntarily promoted by the Eccleſiaſtical Judge, that 
> ta here the Judge aſſigns any Perſon to proſecute, F. If ;. 
utiom ne is accuſed of . Whoredom, Drunkenneſs, 
nay ii dhemy, for being abſent from the Church, or br not 


ibuting his Share to the Fabrick of his Pariſh Church, 

r the providing Books for the Celebration of Divine 

ice: He may likewiſe be convened and puniſhed by 
Eccleſiaſtical Judge, as above. 6. If any Executor . 
in his Hands Legacies left to Pious Uſes, the Eecleſia. 
Judge may proceed againſt this Executor of his meer 
e, or at the Promotion of the Church-Wardens, to 


t, fort 
as to il 
Peri 
the 
nich 0 
ut late 


nd emu 5 | u 

e Pariſh the Legacy was left, and compel the Execus 
hel, de Payinent of this Legacy by the Eccleſiaſtical Ceri- 
F Peri * Þich fignifics the Severity, igour, Revenge, Pow- 
here entence, whether of Suſpenſion or Excommunicati- 
1 may Pc. See Lindwood, de Teſtamentu, C. ita quorundam verb. 


dee, 4 


auſas. 7. If any is hindred or obſtructed (by the 3, 
dants : 


neſs or Peeviſhneſs of ſome Perſons intruſted, or other. 
concerned) ſo that they cannot duly perform the 


ing t pcor's Will aceording to the Authorit' d them 

: | granted them 
177 t they eannot polfeß thetnſelves; key make ah Aeg 
eg it of the Deceaſed's Goods, (they probably, or at leaſt 


Part of them, being in the Hands of foins Perſon 
F hinders them) in this Caſe the Executor or Admini- 
r may implore the Judges Office, and promote it! 
| the Judge (the Premiſes being ptoved } may pros. 
| 5 e fldutied 


egiſter 
yman! 
Benei 
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See Lind. de 


Sententia gu. 


 * Nuacunque 


Tem encom. 


Excommurication protridlged by Law, as in Caſes of 
merary Adminiſtrators: And in thele Caſes, the Pary 


Quilt 
1 Hh Church, and ſkewiſe to the People) for that Thing 


the Archbi 


Procurations and Synodals. 9. If any Penſion or Y 
Stipend going out of any College, Biſhoprick,. Cz 
ard ought to be paid to the Rector or Vicar of ſome 0 
Church; if it be ſubſtracted, they may ſue in a Cauk 

Subſtraction of the Annual Eccleſiaſtical Penſion. 10 
KNector or Vicat of any Church do make his Boaſts, 1 


3 be truſted pon thy Word than a Dog : Thou art an 


Cauſa. SeR. 


| Word; and if, upon theſe Words, no Action lies at the C 
mon Law, then may they ſue for theſe and the like 


Houtice the Deſinquents to Have incurr'd the Sentence 


» . 


is not to be abſolved, until he make Satisfaction 


which he ſo ineurs the Sentence of | Excommunicat 
8. If a Rector of Vicar, or any other Perſon, ſubſtract 

Archbiſnop, Biſhop, or Archdeacon, thoſe Procu 
ons that are due to them, by reaſon of their ordinary 
tation or Synodals; the Party thus grieved, may ſue 
fore the Eccleſiaſtical Judge in a Cauſe of Subſtraction 


dral Church, Deanary, or any other Church whatſo 


there ate ſuch Tithes, or ſuch a Portion of Tithes, or 
a Penſion in ſuch a Pariſh (or by ſuch a Rector or Vi 
due to him in Right of his Church; the Parties: gri 
may commence Suit againſt him in a Cauſe of Jaita 
of Tithesor Yearly Penſion. 11. If any utter any repre 
ful Words, (thovgh not Defamatory ) that is, ſuch a: 
note or preſume any certain Crime; ſor the which W 
they may be Eccleſiaſtically corrected: (oiz.) If any o 
an angry, malicious or paſſionate Mind, utter theſe or 
like Words; Thos art an unboneſt Liver, or thou art a Ly, 
eareſt not what Untruth thou affirmeſt 5 or thou art no m 


Rnuave z or thou art a Drab, or à Scold, a Fade, a filth 
low, & . Although formerly this Word Knave- was 
reproachful, but only ſignifying the Male kind, yet 
otherwiſe now, being accounted: by all a reproat 


proaches in the Eccleſiaſtical Court, in a Cauſe of 
mation or Repfoach, 12. If Fees due to a Proctor in 
Fecleſiaſtical Cauſe are ſubſtracted, the Proctor maj 
before the Eccleſiaſtical Judge, in a Cauſe of Subſtra__ 


bis VE N 


ARE Eccleſiaſtical. Comrts. 


e Rectory, the other to the Vicaridge, of one and the 
me Church; or if two Perſons, having the Advowſon 
>m one andthe ſame Patron, have preſented each of them 
Clergy-man, and they both are admitted; if one of them 


ber has an Action againſt him in a Cauſe of Spoliation or 


werted as to the Right of Preſentation, for they both 
rive their Title from one and the ſame Patron, ſo that 
Right of Patronage is no way injur d: In many Places 
hin this Realm, there are three Rectors in one and the 


eaſed, the Debts being paid, amount not to the clear 
ne or Sum of Ten Marks, nothing ought to be paid; 
if above the Sum of Ten Marks, and under Thirty 
nds, then Three ſhillings and fourpence is due: If the 
ite amount to Thirty Pounds and above, but under Forty 


Forty pounds and upwards, then Ten ſhillings is due, 
tat. Hen. 8. cap. 6. 15. Concerning Perſonal Tithes al- 
ul Men, (viz.) Merchants, Buyers, Sellers, and Work- 
wp! Cloth, were wont to pay to the Rector and Vicar of 
Pariſh wherein their Family inhabited, and received 


eerfonal Tithes ) before or upon the Feaſt of Eafter, for 
ear then paſt (their Charges being firſt deducted.) 
all hired Servants were to pay-a Tenth part of their 


Cauſes are now prohibited by the Statute of this King- 
except in ſome Gaſes and ſome Places, in which theſe 


dal Tithes were payable for the ſpace of Forty Years 
her before the ſaid Statute came forth ; and obſerve, 
gor che proving and juſtifying of the Cauſes, (viz. ) to 
che Gain, and the * part of che Wages, che De. 
= 2 | 


ſendant 


d the ſame Patron hath preſented two Clerks, one to 


ſtroys the Profits, and gather them off the Ground, the 
aſte: The Reaſon is, becauſe in this Caſe it is not con- 


ze Church. 14. Alſo Cauſes of Subſtraction of Mot- OS 
ries - ought to be tryed and determined in the Ec. Metuariel. 
ſiaftical Courts, though they cannot be ſued for, except 

Whoſe Places where they are payable, and according ro 
Rate and Value following, viz. If the Goods of the 


ds, then there is Six ſhillings and eightpence due: If 


15. 1 
Sacrament, the Tenth part of their Gain (by the Name 


ges, deducting firſt the Charge of their Clothes. But 


14. 
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16. 
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4 e 


les againſt this turbulent Perſon, in a Cauſe of Diſturb 


0 
having treated with the Father of that Woman he int 


fendant (by the faid Statute) is not to take his Oath, q 
to undergo his Examen by virtue of the ſaid Oath, up 
the Poſitions of the Libel touching the Premiſes, ſo chat ii 

Plaintiff can have no Relief in his Proof by the Defendanif 
Anſwer, as in other Eccleſiaſtical Cauſes. But the Plain 
in theſe Caſes ought to prove his Intention touching ti 
Tenth part of the Profit, or Tenth part of the Wages,by ſoul 
othe: Means. 16. If in any Village or Hamlet any C 


in whoſe Pariſh the Village or Hamlet is ſcituate, was wall 


his Curate; if this is denied to be done, there lies an Ali 
on in that Caſe before the Eccleſiaſtical Judge, (vix.) i 


in a Cauſe of Subſtraction of Divine Service in ſuch a Cl 
1. pel. 17. In divers Parts of this Kingdom, and eſpec 


| oct 428 ſome Parts of Wales, the Seats of the Church, or raif 
Church. 


Church, belongs to certain particular Men who are Ly 


may be permitted co fit there: If therefore any Man 
trude himſelf into any of theſe Seats, and diſturb the l 


Church. And ifthe Plaintiff prove his Poſſeſſion or ki 


ſturbance and Boaſting, and is to be condemn'd in Ch 


his Daughter, and a Promiſe likewiſe of a certain 


pel has anciently been founded, and the Rector or Via 


formerly to celebrate Divine Service there by himſcif li 


Inhabitant of the ſaid Village may ſue the Rector or vi 


cleſi. 
hat t. 
> Fcc 


ted, 


; K on ar 
lords or Owygers of Houſes and Dwellings within that Nes 


Ie rs of Houl Dwell Wes at 
riſh, and have been ſo Time out of mind, ſo that none al or 


as NC 
che 
wed 1 
. ( I 
ſtain 
hes, 
and 
Wai Cc 
7 the | 
o thei 


Healt 


the Right of ſitting and hearing Divine Service in ſud 


or Owner thereof in his Right of fitting and hearing 
vine Service there, or do boaſt himſelf to have an « 
Right of ſitting and hearing there; in this Caſe an Ad 


or Boaſting of the Right of ſitting in ſuch a Seat in ſu 
of ſitting and hearing Divine Service in ſuch a Seat, 
that the Detendant did either diſturb him, or boaſt a 
as above, he may obtain Sentence for hjs Right of (i 
there; and his Adverſary is to be reſtrained from this 
of Suit, 18. If a ſingle Man (that is, one unmari 
to take to Wife, and gains his Conſent that he ſhall f 


of Money wich her in Marriage ; but the Marriage! 
conſummate, the Father refuſes to pay the Sum prom 


ar I. 105 Eccleſiaſtical Contts, 


h, 1 this Caſe, the Husband may commence an Action againſt 


upo de Father before the Eccleſiaſtical Judge, in a Cauſe of 
at M bſtraction of a Dowry in conſideration of Marriage, 
dau d no Action lies at the Common Law; but it is other- 


lain iſe, if he promiſe to pay a certain Sum of Money down 


ag hon the Day, or ſome Days after the Marriage, for then 
y Action lies at the Common. Law. Though many Years 
„ce, ſome eminent Lawyers of this Kingdom were of O- 
Via nion, That in either of the aforeſaid Caſes, the Cauſe was 

as w be commenced before the Eccleſiaſtical Judge; the Rea- 
nſelf n they gave for this their Opinion was, Becauſe theſe Pro- 
n Mice at Stipulations ſeem to be of the ſame Nature with a 
2.) Matrimonial Contract: And the Knowledge and Cognizance 


or V 
a Ui 
{peci 

IF rag; 
in ful 


Matrimonial Contracts and Cauſes belong ſolely to the 
cleſiaſtical Judges, thence they draw this Concluſion, 


ted, That the Eccleſiaſtical Judges may lawfully procegd 


re Len any Cauſe, of which the Canon or Eccleſiaſtical Law 
es any Cognizance to try and determine, fo as the Prin- 


that 


none al or Statute Laws of this Kingdom contradict it not, or 
Maas no Action or Plea may be inſtituted or commenced 
the che ſame Matter at the Common-Law. This has been 
aring i gued in a Conſultation had between ſome eminent Per- 
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tain skilful Judges and Advocates of the Court of 
iſturbe 


in ſuſ and the ſame Crime may be, puniſhed, both in the Spi- 
n or Mal Courts, and at the Common-Law, but not after one 


de ſame Manner; for at the Common Law they ſuffer 
{t a Mo their Corpay Puniſhment, but in theſe. Courts as to 
t of ( Health of their Sochb(u mn. 
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hat theſe forts of Contracts ought likewiſe to belong to 
> Eccleſiaſtical Judges. 19. And it is generally to be 


„ (Learned in the Statute Laws of this Kingdom) and 
hes, 20. And Laſtly, obſerve, That in certain Caſes, 2 
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eſe Cauſes, in reſpect of thei Hifferent Way of Py 12 
1 ceeding, are Two. fold, Plenary and Summary. rily, 
| x. Plenary Caufes, or Ordinary Cauſes, are thoſe void 
flegquire a folemn Order in the Proceedings; as the Con u ba 
ſtation of Suit, a Term aſſigned to propound and ima ary 
al Acts, &c. a Term to conclude, and a due Form of ceak « 
e in hat Tetm, &c. and thence it 1s ns bo we $ cal ee C 
are dP POL hn dick 4 | i th 
3. WU Oniiſes eſe are that require this manner lin 
Procelkaiitt be learnt from thoſe, Learned in the Civil L dents 
however, theſe following Cauſes by ancient and daily MWonſtic 
ice, are found ro be Plenary Canfes, (wviz.) ls anc 
| Every Teſtanientaty Büſineſs, and Congeſts about Tel 
rary Adminiſtrations, ekeoepe | in gl es Court. 
, Legacy. bh | 
I Defamation or Rep oach. 
DDixorce or Separation fr Fom Bed and Board, 
N Dilapidation. 
& \Ja&itation or boaſting of Matrimony. , 1 | 
© | Subſtracion of Procurations. © =o 
( Subſtraction of an Annual Penſjon. 
84 Perjury at the Inſtanee of a Party. | 
0 Notorious Simony at the Inſtance of a Party. 
= Correction of the meer Office, or voluntarily DD 
Notorious Uſury at the Inſtance of a Party. 


Injection, or laying violent Hands upon a Cer 
- | "at the Inſtance of a Party. 

Impediment of Marriage. 

Right about Seats in the Church. 
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And it is to be particularly obſerved, That if in any of 
eſe Plenary Cauſes any procged ſummarily, that is, with. 
t Conteſtation of Suit 3 Os. 
Wately null. 785 


* Way of Proceeding in Jud 
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| gment; but they requir 
ſummary. and ſhort Proceeding, Bac 


and (as they term it } 


auſes are all thoſe, whereof the Prerogative Court takes 
ognizance; for by the Style of that Court, they are all 


and: If therefore the Proctors doubt which Cauſes are 
Wicnary, and which are Summary, they may proceed Ple- 


oid all Danger of nulling the Proceedings. And thus 
ao have had an Account of the Præcognita, or Things ne- 
flary to be known and underſtood, before we come to 
zeak of the Manner and Ways of adminiſtring Juſtice in 
zeſe Courts. We ſhall next come to ſpeak of that, which 
| the Law is properly called Fudicium, of what Perſons 


dents may intervene betwixt thoſe Act: 
nſtitute its principal Parts, and all this with as much Plain- 
eb and Method as is poſſible. 
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| the Proceedings are imme- 
mary Cauſes are ſuch, as reſpect not this ſolemn and 


que ſfrepits Fudicii, & de ſimplici & plano. And theſe. 


iea Summary Cauſes. And if any proceeds Plenarily 
iS cheſe Cauſes, the Proceeding is not nuſb'd, but more 


ily, although the Cauſe be Summary, and by that means 


Paſtituted, what Acts are preparatory 20 it, and what Ace- 
&s, and thoſe which 
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Of that which in the Law is properly called Fudiciun 


1. What it #, how divided. 
2, Of what Perſons conſtituted. 


1 . . What Acts, are called Preparatory to it, 

| 1 Pi 1 2. 1 4. What 44 are Properly ſaid to conſtitute i its Parts, 
ius partes en | | 
e — —His Word Judicium * as was ſaid beſore, 1s 


Weſemb. Parat. 


| * Judging betwixt the Juſt and Unjuſt; or it is fad 
4. 


; to be that which'determines,and puts an End wif 
Ss . 0 45 the Cauſe or Suit, Which are e the material 
e Parts of it. It is variouſly ; divided: In relpe& of the Antece 

| fol 4. Sec re dent Cauſe, i it 8 8 and T. emporal: In re 
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+ of the Object, it may be ſaid to be General, Univer- p 
Special, Publick or Private, Civil or Criminal, Perſo- 
Be Real or Mixt: In reſpe& of the Form, it may be di- 


> The Perſons conſtituting * this Fudiciem, are the Judge, | bfr. 
o is fo called, 4 Fure dicendo, from his determining whe, „% 4 7%6 
) the Plaintiff or Actor, (ſo called, ab agendo, from 2 1,12. 
berauſe he firſt provokes the Judge ) the Ress or De- Chilian. in 
* Jant, (fo called, 4 Re, from the Matter or Thing, for whaſe prac. c. 22. 
ſk he is convened.) And likewiſe thoſe Perſons who 
» Wh called Jedicio Aſſiſtentes, thoſe who aſſiſt in Judgment: 
> | MMFficlt, thoſe who aſſiſt the Parties in Controverſie (Scil.) | 
"a Advocates (called the. Patrons of the Cauſes, ); and the- ... -..-: © 
— ]MWbtors. Secondly, Thoſe who affiſt the Judge, (Sol. ) ). 
- | Mciors, (which are fo called, becauſe they aſſociate or at. 
a the Judge: See their Office in Weſembecy) the Notaries, 
be, Actuaries, Apparitors. s.. 
. That which (according to Meſembecy) is called Pre. 
3 + ratory to Judgment, (but is no eſſential Part of it) is te 
ation and the mediate Parts, (Scil.) the Proots made n 
7 7. Cauſe * But Mynſinger proves the contrary, (Scil. 1 De Judicids | . 
che J wocatio, this calling to Juſtice, or the Citation, is Parat. F. u. 6, 
8 be accounted for the very Foundation of the Judicial Or. 4. prax.. 
7, being as it were the Cauſe ſine qua nov. e 
4. The Conſtitutive or Eſſential Parts of this Fudicium, g. fil. io. Sl. 
, Firſt, the, Litis Conteſtatio, the conteſting or joining Suit: Judicii, priga- 
C4111 before the judgment or Conteſt is begun ( which is not %s. 
More this Part of the Proceeding call'd the Litis Comeſftatio) 
cannot be ſaid to ask any Thing. The Second Part is the 
Wotence, which is the Judge's Pronunciation upon a Cauſe 
Wocnding betwixt two in Controyerlie, 
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8 „ dia ary Judge, with the Stile of the Court Abele bel is Judo 
It. F. tit. ay in 2 


Potum Maron. either to be exprefs'd particularly to be ſuch a Day of tt 
i in Steal. Week or Month, c. or elſe only the next Court day ( 


 Gitat. art. 20. ſits to adminiſter Juſtice; The Time of appearance oug 
rien. per torum. Where they live. 4. The Cauſe for which the Suit is to h 


Off, 59. Cent. 1. (Scil.) If the ſaid Day be a Court-day, or other wiſe 
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2, What i ought to contain, | 

3; The Differences of Citations, md by ien a 
4. To lin, direcbed, and by whom and how EXOCATER, - 
J. How qertiffed, 

* A Autbemtical Certfeat what it is, and bow made 


Citation 4, or this us — is a Judicia 

A whereby the Defendant, by Authority of the 9 * i 
. (the Paal requeſting it) is commanded to appear if 
. es order to enter into Suit, at a certain 2 in a Place whey 


t fit, qus- 


debet certi en- 2. Citation ought. to contain, r. The Nano of tl 
— 41 tra- Jul 8 ( and his Commiſſion, if he be delegated); if an 0 

The Name of him who is to be cited. 3. An appoint. o. 
jus vocands per Day and Place where he muſt appear; which Day ouph Wicati 
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Pomp! 
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Lantr. de Cita. to be more or leſs, according to the Diſtance of the Play =_ 
W:ſonb. f. oommenced. 5. The Name of the Party at whoſe Inſtandif he J 


ber r e, the Oltatlonm is obtained. Theſe Words may alſ6 be adde, im 


for t 


wo 90 ar longer) from the Date of the Citation, in which the Judg 


next Court-day ollowing, 1 in which the Judge happens to i 
to adminiſter Juſtice. The Reaſon of this is, leſt that Dai 
of the Month fo particulariz'd in the Citation ſhould hay 
pen to be a Holy- ay, which (as was ſaid before) is no Di 

ior admigiſtring Juſtice. 4 
3. As-to the Differences of Citations, they are ſuch WW; 
contain either a peremptory Command to appear, or «ll 
are Mandatory and WT » Where the Detendant is 
onl 


Ty 45 1" FD FOVIE UREA FO BEEN HRS 1 SEOEVIO 
— eee BTNTW TT Pr 0 


AR T II. Eecleſiaſtical Courts. 


« 
ade 


„ A0 


Pear i erſon, or by Notice thereof leſt at his Houſe); or, Laſtly, a 
2 Wh: cation may likewiſe in this reſpect be ſaid to be Real, being 


of 4 
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Judo. any Solicitor he employs to goto the Court in his Name; 
one other, which we diſtinguiſh by the Name of Inhibitory 
fy Wications, (being for the moſt part iſſued forth upon De. 
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ly warned to appear; but the Judge, before whom the 
uſe lately depended, is forbid to proceed any further: 

r elſe they are Mandatory and Intimatory; as where 
ecutors of Wills do not only cite all the next of Kin to 
pear and ſee the Wills proved, but do intimate to them, 
What if they appear not, they intend to proceed, Oc. Likes 
Wiſe Citations (in reſpect of their End) may be ſaid to be 
cher General, (as where the Defendant is cited ta attend 
e whole Cauſe and Order of Proceedings) or Special, (as 
Where the Defendant is only cited to do or pe 
W:rticular Act to be done in the Proceedings, &.) Alſo in 
pet of ics form or manner of Execution, a Citation 
ay be ſaid to be Publick, (that is, that which is executed 


the 


riorm ſome 


W a publick Edict in the Church, Ce.) or elle Private, 
nich is either verbally executed upon the Defendant's 


ecuted upon the Goods, as in Maritime Cauſes, &c. 
The Original Citations, ( which are only: Mandatory or 
ntimatory, c.) may be obtained by the Plaintiff himſelf, 


Winitive Sentences, or other Grievances done to the Parry 
tomplaining, by the inferior Judges who are called tl 
om whom it is appealed ) are obtained (with much eale ) 

f the Judges of the Arches and Audience, by the Part 
Woncerned, or his Proctor, who carry the Citation and In 
tion (ready. drawn in Writing, and fit for the Seal) to 
Whe Judge, the Seal of whoſe Office they having requeſted, 
immediately put to them. It is apparent, that iormerly 
bor the ſpace of a hundred Years, as appears by 
ords of the Court of the Arches) all Citations and Inhibi · 
ions were wont to be drawn by the Proctors, and not by 
he Apparitors, Solicitors, and other unskilful Perſons, as 
too frequent in the ſaid Courts of the Arches, to their 
Wrcat Diſgrace, and oftentimes to the Prejudice of the Par- 


the Re- 


4. Theſe Citations are aſually directed to all ReRors, 
Vicars, (as Mr. Clarke fiys) Chaplains, Curates, Clarks 
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ted, throughout the Province of Canterbury, or they m 
be directed to any one (or more) particular Perſons (wil 


to execute the ſame: So that every literate Perſon, vi 


cite the Defendant to appear in ſuch a Place, and at fu 
a Day (as mention d in the Mandate) and before ſuch 
Judge, to anſwer ſuch a Plaintiff (naming him) in a C aui 


tation, the Mandatory ought to give hint a Copy, and u 


of Subſtraction of Tithes, Defamation, or Legacy, &«c. Bull 
it it be an extraordinay Citation, containing an Inhibition 
or Intimation, and much in length, then he may aili* 
Twelvepence for the Copy of it if he will. Mr. Clerke (ur 
does not intend, that ſuch a Mandatory as he ſpeaks a 


ſeems to have Learning little enough to read over the Conf 
it is to be executed), and to explain their Ar. Netarial 
FJ. The Mandatory: ought to be perſonally in Court be 


tory, ot the Plaintiff himſelf, ought to certifie- his Proctor 


2 Certificate to the afareſaid Purpoſe , it is good without at 
Authentical Certificats gg. 
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and literate” Perſons, whatſoever or whereſoever contin 


muſt be named in the Citation) giving him or them Pom, 


can read any Thing that is written or printed (though cite 
underſtand not the Latin Tongue) may be accounted a 
Mandatory to execute the ſaid Mandate; in doing of wid 

he oughe to obſerve this: ( Scil. ). He ought to ſhew tl 
Party cited his Letters Mandatory, under the comma 
Seal of the Judge, and by vertue thereof, he ought if 


of, Oc. And if the Party cited requeſt a Copy of this CF 


ceive only Sixpence for that Copy, if it be an ordinary ff 
uſual Citation; that is to ſay, if he be to anſwer in a Caullif 


ſhould execute an Inhibition: If he does, it is a Thing noi 
reaſonably. practiſed ; for: one of our learned'ſt Notari 


rents of an Inhibition (to the Judge or Regiſter on whonlſ 
Of 1 


fore the Judge, to certiſie, and make Oath, how and ii 
what manner the Defendant was cited; or elſe the Mandi 


before the Day of Appearance the Name of him who exc 
cuted the Citation, and the Day and Place in which he c 
ted the Defendant, that fo the Plaintiff *'s Proctor may dry 
an Authentical'Certificate. thereupon. In ſome Courts, if: 
Mandatory (who is known to be a Perſon of Credit) write 
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Ws. This Authentical Certificate is a kind. of ſolemm WI. 

g. drawn or confirm'd by ſome publick Authority, ande 

ght chiefly to contain the Name of the Mandatory, and 

rein is directed to the Judge with his wonted Style; | 

ewiſe the Day and the Place in which the Defendane | | 

»gh iis cited, and che Cauſes of his Appearance; in Teſtino. 

ted 2 WW whereof, ſome Authentical Seal ought to be put to it. 

which vz.) of ſome Arch-deacons, Officials, Commiſſaries, or 2ð⁊ 

ew tural Dean's Seal: To all which Certificates in all Cauſes 

ommo ce the Memory of Man (by the Style of theſe Court) 
Were was as much Credit given, as if the Mandatory had 


donſtin 
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ught ol 
2 ſnl8Erſonally made Oath of the Execution thereof. See Lind. 
ſuch Wood, Conſt. Othob. §. De figillis autent. & cuſtod. eorum. 
Caul ut the Party grieved by this Certificate, (if it prove ficti-. 

his ( ous and falſe) may object againſt, and oppoſe it by way 


and oF Appeal: And they, who ſet their Authentical Seal to it, 
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| 
ary ought to undergo the Penalty contained in the Conſtitution | 
- Cav? 0:bobon. F. Que liter æ falſæ dicuntur, & pana eorum qui : 
x, Bu dem uti præſumunt: See the Gloſs upon the Words, bo. „ 
bition e Scripture pens falſariis debita, & c. And it is to be ob 
ay a EE the Arch-deacon, Official, Rural Dean, &. „ 
ke ſu ho fer their Seal to the ſaid Certificate, ought to certifie 
aks ohat they put it to at the ſpecial Inſtigation and Requeſt oo 
ng nahe Mandatory, or elſe-it avails not: This has been objeted, © ? 
Con | 
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Of Proctor and their Office in bringing intheſe Citations. | 
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Their manner of Conſtitution. 
1. What Proctor is, i 1 
2. Their ſeveral Ways Conſtitution defined and ſhewn, 
I, He next Thing conſiderable in order, ſeems to be the 
1 Proctor, his Power and Office, Oc. ſeeirg no Ci» 
1 3 8 | tation, 
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* Fide Prec. tiom, | 
L.1. J. 71. l. 72. the Proctor, nor any Notice taken of. it unleſs exhibiy 

; Cod. eodem 
Umm, diſput. 
3. th. J. . Zo 
Fac. Bouric. des | | 
|  Officie Advece- it is Procurator Fudiciatis, a Judicial Proctor * which is 
Ii, e. 1, 2. Spe- 
el . Court of Judicature, by the ſpecial Mandate of his Ca 
i Weſmb F. de The Diviſion of Judicial Proctors, fee in Mnf. ws 3 

proc. u. 1, 2. | 1 
> . 44 Curiæ, or before a Notary Publick, and Witneſſes. 
riam conſtitu- 
tionis, vid: Wes 
imb. F. de 


25 pr ro. Clientto appear for him, and to do all Things for him whit 
f obſ.46.1. he might do if he were perſonally there himſelf 
| beetic Maran with Power to fubftirme another in his ftead, fo often of 
8 IN N.. 

oF par. 7 4% 1. 
8. 35. in Pratt. 
Spec. in tit. Of ö 
de procur. Sec. tuted; alſo againſt whom, in what Cauſe, before whalli 
rations form 
man. 13.19. 
m. Cajacii | 
14 : Ob 0 J. 7.6. 2 l . l val | 
'* Chilis in proc. dates or Proxies may be ſaid to be either General, ( giving 
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tion, That they are ready to confirm whatſoeyer their ſaid i 


though executed, can be brought into Court buf 


by him. Therefore, among the ſeveral Diviſions of Proc 
(in reſpect of their Offices) we ſhall only make uſe 
that Definition beſt fitting our Purpoſe, and in this Ply 


tended y (that is) he who manages any one's Concern inf 


n . kV: 
2. A Proctor is conſtituted either by Proxy, + or / 


Proxy ( which #ieſembecy ranks in the number of Extra- ua 
cial Conſtitutions, as alſo the other before a Notary. pu 
lick) is a Power or Mandate given to the Proctor by tif 


he ſhall be abſent upon urgent Occaſions, And that if 
may be Valid and Authentick, it ought to contain the Nam r. 
of the Party conſtiruting, the Name of the Proctor conti 


- Judge, and to what Acts he is conſtituted, ( viz.) to ad 
offer, or receive a Libel; to Except, conteſt Suit, produc]if 
6. Witneſſes, hear Sentence, Cc. in which, reſpect theſe Man 


full Power to proſecute the whole Cauſe while it is Con- 
troverſie ) or Special, (which gives Power only to do of 
perform ſome particular Act, &c. ) and this Mandate, tha 
it may be Authentick, muſt be fealed in the fame form i 

Authentick Certificates ( before-mentioned ) are ſealed; 
of which, ſee Lindwood, Conſtitmtio Othoboni C. de Officio pri. 
curatorum: Theſe Mandates ought likewiſe to make men. 


Proctor ſhall do in the Premiſes, Another fort of Extra. 
judicial Conſtitutions is that which is made before a Notary i 
Publick;, who draws up a publick Inſtrument thereupon, 
and exhibit it into Court; and likewiſe a Proctor is conſti. 
tuted before two-or more Wieneſſes, ho give their Tell. 
„ 0 / / ] ( 
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| = ny 0 ol then laid to be ny . Judicially, 
ibu en the Party conſtituting is preſent in Court, and — 44 
Whoice of his Proctor before the Judge, and confirms his Per. 
1, and promiſes to ratifie whatſoever his ſaid Proctor 


> Court Act) or when he, or ſome in his Name, offer to 
> Judge a Letter, or other Writing, which makes appear 
m he makes Choice of for a Proctor; the Contents of 
ich is to be inſerted in the Acts of the Court. Mr. Clare 
ns to reckon a Conſtitution before a Notary Publick to 
judicial Conſtituting of a Proctor, but the Miſtake wilh 
. 4 appoan by Oy i. T. De Procurator., 


1 8 E C 7. 2˙ 
n How aol when Prodtors may be Subltitated. +. 


that i 
Nam: What 


Suſi tution is, and the ſeveral Kinds of it. 


aaf i Conſt = = N RSS 


Ul act or 2 * (which Election he deſires may be put into 


en e mey lala another in bis ful n 5 


ü Ow" ONT: 
to ach 

roduc . nl 
Man. Subticution' is the * any one in his we ww 
givin A2 to act in his abſence. There are ſeveral Sorts 


Con. Subſtitutions, ſome are Teſtimentary ( which are like- 


do or Wile either General or Special), others Pupillary ; others 
„ tha ch as are made by the Officers or Aſſiſtants in Courts of 
rm & . roverſie, which agrees properly with the Definition 
ealed; re mentioned, 

10 pri. 2. And though a Proctor has Power given by his Proxy 
mem ſubſtitute any other in the Cauſe, fo often as he ſhall be 
ir ſaid ſent from the Court; yet he cannot ſubſtitute any Pro- 


Extra. er before the conteſting of Suit called the Litis Canteſtatio, 70 


(orary cauſe he is not (till then) either Lord of the Suit or Con- 
upon, ſÞverſie, nor can it (properly) be called a Suit: But after 
donſti. is Lus Cont teſtatio, or conteſting of Suit, all Things wWwhat- 
Tell. ever acted or done by the Subſtitute Proctor are valid, 
mon) # | and 


n — 2m t$7<bts we owwd..o.e —— . 
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1 . 22 Sect. the Proctor has exhibited his | Proxy, an d accep ted the [ ibs A, 


| #Ranch. od is Conteſted, the Mandate is abſolutely revoked, + thou, 
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as if done by th iginal Proctor 
45 11. by the Original Proctor: 
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When a Proctor is ſaid to ceaſe to be Proctor in 


THe General Rule is, Unumquodque diſſolvi eodem mM 
2 wb Colligatum eſt 5 Every thing ought to be diſlol'f 
After the ſame manner, (that is) by the ſame Power i: . 

ceived its Being; ſo that a Proctor (being conſtituted Wi”? 
mutual Conſent ) may likewiſe be releaſed after the ſau 


wa Fl c. yet he needs not further defend the Suit, but nl 
unf. Inſt. let his Adverſary call the Executors or Adminiſtcators of if 
T. de Mand. deceaſed Client, and begin the Suit anew, if any Action if 
al. Riad. againſt them for that Fact; but it is otherwiſe, it the M, 
Cegegaſes to be inregra or whole, that is, iſ the Suit has been cu 

d tceſted. And on the contrary, it the Proctor dies after the vil 


| Gwid. papa. the Subſtitution made by that Proctor, after the Suit ſo o 
19% _ "teſted, is not abſolutely revoked. by the Death of the pa 
ſubſtituting: Alſo the Proxy is faid to be revoked wie 
the, Inſtance is ended, ( viz.) Sentence being given in Wi; 
QQaauſe, and a Proteſtation of an Appeal being interpoſei 
* Weſemb, «bi nor can the Proctors act or do any Thing on either Pa 
J Berlachin. except they exhibit their Proxy for their Client anew, ai 
the Sentence is laid, which often happens when the Prout 
eee appealing comes before the Judge ( from whom he if 
an Lo va pom? and alledges, that he has ſo appealed, and del; 
. P. 2344 Diſmiſſion, Cc. or when the Party Appellant, WhO go: t 
Cauſe, comes and demands Sentence to be put in Exec 


A, 
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erl. Eecleſſoſticul Courts. a 
* a. And though the Appellate do obtain Sentence of Remiſ- 
| , and do pfeſent this Letter of Remifſion to the Judge 
m whom it was appealed; yet he can do nothing in the 
eſence of his Adverſaties Proctor, but muſt call the prin- 

u Party by new Procels, in like manner whether it is ap- 
led or not: Aſter Sentence is given, the Party, who got 
Sentence,muſt call the Adverſe Party by way of Proceſs, 
ſe the Sentence put in execution, and both of them muſt 

ſtitute their Proctors as at firſt, 3 
But if the principal Party die aſtęr the Suit has been 
teſted by the Proctors, the Proctor of that Party fo 
ing (whether Plaintiff. or Defendane ) is (by the Con- / 
uted ation of Suit, Res nimirum deſinens eſſe integra, as the Civil 
ie fene calls it) made Lord of the Suit, and may prolecute * ziych; Blow, 


Yr in 


n mig 3 


diſſon 


2r it of 


Limit defend the Suit, and do all Things which ought to have Fur. prea. p. 4 
ch Sul: done, if the principal Party had been alive ; and like- $#-3, bal. n 
e obtain a Defitiitive Sentenee, but we muſt diſtinguiſh Parr. 

Cu ixt Real and Perſonal Actions, for all Actions that are 
Lin ſonal + do die with the Perſon ; Such as are Actions or f If. Sei, 


thou les for Defamation or Matrimonial; and ſach-like : But 22 de ff 
e Lie Real Actions which any way reſpect the Goods, or the 2 3 1 
vo ir I ght any one pretends to a Perſonal Eſtate, O. then hat | 


0! 8: boveſaid takes Place: Likewiſe, if any appeal from 
tion i, pretended Grievance which they ſuffer in the Proceed- 
Magz before the Definitive Sentence, and the Judge to 
en con ic was appealed pronounceth, That it was unjuſtly 


the vealed; and thereupon remits the Cauſe back to the 


thouge from whom it was fo appealed, and the Party Ap- Gail 1 1; of. 
lo cute exhibits the Letters Remiſſary before the Judge, 109. 5. 3:4, 
ic Fam whom, d. and makes Requeſt that they may proceed Cf, Ou. 44 

d uu ccording to the former Acts, and in the ſame State in 17 bY ay 0 
en iich the Cauſe was at the Time of the appeal; in this * 

r pole, the Proctor of the Party Appellate may, in the Pre- 

* Pary Nee of the Proctor who appealed, act and do all Things 

v, if ic had not been appeaſ d at all; For the Proctor of 

oy == Appealing Party (nor of the other Party fare) does 


ceaſe to be Proctor; if the Appeal be made from ſome 
evances committed after the cofiteſting of Suit, but be- 
je the Sentence, ſeeing the Procuratory Mandate is of 
toe until the Definitive Sentences Wann 
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ze Practice of the PART I 


that the Party Appellate needs not ( in this fort of Remi 
_ ſion) call the principal Party, who appealed, to ſee furthelf 
Proceedings, as abe. 
Having now conſidered this Animal (called a Progyj 
in his Original State, and thoſe other adventitious CircuniM 
ſtances he may perhaps fall under; let us now - proces 
to the Hoc age, the Buſineſs he is to do, with its Mann n in 
and Form, Wes 


The Manner of bringing Citations into Court Wil wen 
DE. EC. Canon 
Pu ty of f 
1. How the Citation u exhibited by the Proctor. comin 
2. The br to be cited not being found, bow muſt it if 
certified, © „„ „„ „ . 
3. The Citation Viis & Modis defined, how obtained, du 
executed, and how certified and brought into Court. 


Aving preſuppoſed the Proctor to be conſtituted i 
ſome of thoſe Forms afore-mentioned, we are n 
conſider his manner of appearing in Court. 1. Thereforf 
the Proctor of the Plaintiff in that Day, on which the Do 
fendant is ſummoned to appear, is to exhibit his Pronif 
for his Client, c. and brings into Court the Original Col 
tation. „ 8855 a 

22. Nou this Citation being a Perſonal Citation, (that 
to ſay ) ſuch a one as could not be executed, unlefs up 
the proper Perſon of the Defendant, and the Party fot 
be cited having perhaps abſconded himſelf, that he cal 
not be met with: In this Caſe the Proctor ought to alle 
it, and ſhew the Mandatories Certificate purſuant to fi only 
his Alledgment ; and thereupon he ought to Petition, t. ' 
the Defendant may be cited Perſonally to appear (if he cu in al 
ſo cited) to anſwer the Contents of the former Citati 
and if not Perſonally, then by any other Ways and Mean... 
ſo as the Pars Rea, or Party to be cited, may come . int 
the Knowledge thereof; and this is it which is called C::- 
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RT I. "Is Ecclſaſtical Courts. 


a 


& modis, or Citatio Publica, a Publick Citation, being 


dwells, or the Doors of the Church within whoſe 
h he inhabits) or (as my Author tells me) by Publi- 
Wn in the Church in Time of Divine Service; or per 
aam, the Tolling of a Bell; or per Tubam, the Sounding 


This being done, a Certificate muſt be made of the 
iſes, and the Citation brought into Court, (as is even 
mention'd ) and if the Party cited appear not, the 
tiff's Proctor muſt accuſe his Contumacy, (he being 

hree times called by the Crier of the Court) and in 


communicate. © 
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CHAP. UI. 


Of Excommunicat ions. 


2 od 


8 * r 


[ba 1 What an Excommunication 1, and the fe everal Sorts of it, 
the ia, and againſt whom, and in what Caſes, 


is poſtible, many Things may intervene before the 
Parties appear Face to Face in Court ; one Reafon 
., the Deſendant's Obſtinacy in not appearing; fo 


executed either by Publick Edict, (a Copy thereof 
g affix d to the Doors of the Houſe where the Defen. 


Trumpet; & Vexilli erefionem, the Erecting of a Ban- 


ey of ſuch his Contumaey, he muſt requeſt that he may 


fo 8 e only Remedy the Plaintiff has in theſe Courts in ſuch 


bs by way of Excommunication; which we ſhall 
in all Reſpects. 


irario 


n Excommunicat 


ion in General, is a Power or Au 


Mead 


me ; 
Ct a 


$1 F 


inveſted in the Church, which ſecludes choſe, on 

it is inflited, from having or maintaining any Com- 

or Society with thoſe who are Members of the 

Aud this is as + the one is the Major or Grea- 
1 


ter 


* 


Pide an. 


juris de virb, © 


ſign. a Sthaſt. 


Almers verb, 
excommunid 4- 
I 10. 
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to others) but alſo from the Society of the Faithful, 2 


nication is called the Minor or Leſſer Excommunicailfi 


ter Excommunication, which ſeparates thoſe on whon iiisi!te 
inflicted, not only from the myſtical Body of the Chu t 
and from Spiritual Communion, or receiving the M com 
ments, as well actively as paſſively, (that is, that on. 


may neither recewe them themſelves, nor adminiſter e K l 
D 


the $ 
thoſ 


in Humane as Divine Affairs. The other ſort of Excon 


being that which ſeparates only from the Paſſive Comm on! 
on of the Sacraments, (that is, the Receiving of them) Ie anc 
does not forbid the Adminiſtring of them; and both ing. 
are inflicted, either by the Law, or ſome Canon, or [thoſe 
General or Particular Synod, (which is Perpetual, ie © 
thoſe who commit thoſe Crimes, for which this Pena 
afflicted, are ſaid to be excommunicated p/o fa n 
which, fee Lindwood, de Sententia Excommun. C. ult. of d any 
Or, Secondly, Theſe forts of Excommunications may ill d to 
flicted by the Sentence of a Judge, when, and as he tier 
occaſion to puniſh the Contemners of Eccleſiaſtical nn Exco 
diction. | | 5 p | 3 3 NIGAte 
2. Theſe Excommunications to be inflicted upon op 
who are Contumaceous in not appearing, Cc. are obi 
by the ProQor's Petition to the Judge. For the Ci only 
(either Perſonal, or Vis & modi) being duly eber 
and brought into Court as is before directed, and the cof 3 
ty Cited being ſo propounded Contumaceous, and (lt afte 
Ex communicate; the Plaintiff's Proctor offers a Schein of 
the Ex communication to the Judge, who reads it, i 3 
in Holy Orders, if not, then it is given to one w.. en 
Holy Orders, who is conſtituted to this Purpoſe Hemm 
Judge: This Schedule being read, it is leſt in the Hu. an 
the Regiſter, who makes the Excommunication there B 
But the Letters of Excommunication ought not e 
under the Office Seal; at leaſt they ought not to be 1 7 
vered out of the Office that ſame Day in which le tt 
tence of Excommunication was pronounced; for there 
cited has a whole Day allowed him for his Appearan | 3 
that if he appear in any time of the Day (though al * 
Court) in which he was cited to appear, and doe ; was 


ſtitute his Proctor, (who in that ſame Day exhibits 1 
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ar II. KEccleſſaſtical Courts. 
5 . . hs 
giſter's Office an Authentick Certificate for the Defen- 
t) he ought to be abſolved from the ſaid Sentence of 
communication without paying Contumacy. Fees, (pay. 
only Sixpence for the Act, and for reading the Sche- 
e of the Excommũnication) and this Appearance ( whe- 
r by himſelf or his Proctor) being in that ſame Day, is 
the Style of the Court called a Good Appearance, As 
thoſe who are liable to this fort of Penalty, they are 
only ſuch as are before hinted at, ( Scil.) ſuch as de · 
We and contemn the Eccleſiaſtical Juriſdiction in not ap- 
ring, Cc. (whether Witneſſes or others) but likewife 
Whoſe who are ſaid to incur the Penalty ipſo facto: Im  _ 
Wſe Caſes enumerated by Dr. Lindwood, de Sent, Excom- Lind. de In. 


icationjs C. ult. gloſs. upon the Words Candels accenſis ; man. Eccleſ e. 


Fllil 4 5 a Eceleſ 
0 iin eſpecial manner, all thoſe who are converſant, or 2 
I yd any Communion with an Excommunicace Perſon. 4, oi e 
N yd co this end ( not only by the Laws of the Land, but clan. 

he 


antient and modern Practice) it is provided, That eve- 
Ercommunicate Perſon be publickly denounced Excom- 
nicate in the Time of the Divine Service, celebrated 
bia che Pariſh Church where he lives, whiles the great- 
Part of. the Multitude is preſent, that fo by this Means 
= only the Excommunicate Perſon himſelf, but likewiſe 


* other the Pariſhioners of that Pariſh, may have Notice 
11; of; ſo as that they may have no Converſation with 
3 4:88" after they are ſo Excommunicated, unleſs it be wich 
chen sn of reconciling them to the Church, or in order to 
Cure them their Letters of Abſolution: And theſe Per- 
2 , WW being otherwiſe converſant with them, are Convict and 

e Em municate zpſo fafo, and as ſuch are to be denoun- 
and Penance enjoined them, before they are Abſol- . They muſt 

- "WS wich Condemnation of Expences. Let all People f. 

cher 9 Per. Plè be cited firſt. 

zot eſor 2 obſerve thus much, That this Sentence of Excom. Lind. u6i ſapr 

o be ication is not a Thing of fo light a Value, as many c. Quis div: 


pole them; becauſe not only by the Eccleſiaſtical Law S. 4k. verb. 


4 oroved by the Laws of this Realm) the Eccleſiaſtical = pn * 
3 | ge may proceed againſt them, and thoſe who are con- js ſaid to be 


nt with them as above; but alſo, if they ſtand Excom- deſpiſed, ds 


0 cation is denounged, the Eccleſiaſtical Judge may pro. 5 . d. 


— 


cate for the ſpace of Twelve Months after the Excom.- /#". excom. c.4, 
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* „ The Pradtice of the " Paxr ff 
i * Lind. de he- ceed againſt them io a Cauſe of notorious Hereſie. * Nl 4 
t. e. fralites ther have theſe Excommunicate Perſons any Benefit if 
$:8.a4bec the Laws of the Land ( eicher Spiritual or Municipal 3 
verb. vehemen= more than thoſe Men who are called Bannati, or O 
Fer ſuſp #i lawed. Many other Penalties are inflicted upon th 
D * 1 by the Eccleſiaſtical Law , for they are not only (zl 3 | 
Funes Decret al, ded from the Society of Men whilſt alive, but when th 
In Kub. circs Are dead too, being forbid Burial either in Church aff E 
fem & c. 3. Church yard. 1 
5% fnem de 3, The Letters of Excommunication being ready und | 
. e the Judge's Seal, as aforementioned, the Plaintiff, or oth ; 
& not. per .. Perfon concerned, muſt fend the ſame to the Rector, 3 
chiles, car or Curate of the Pariſh, to which the 1 
| Perſon belongs, with Orders to publiſh tbe ſame in tin 
of Divine Service upon ſome Holy. day or Lords day. l 
which being pronounced, the Rector, Vicar, Curate, 
We bother Prieſt whodenounced the ſame, ought to make a 
[ tificate of ſuch Publication, either Perſonally, or wi 
Letter, or by his Certificate annexed to the ſame, cl 
taining the Name and Sirname of him who denouncf Y 
them, the Day and Place where they were Publiſhed ; tl 
1 they ought to be delivered to the Party, at whoſe Inſt N 
5 they were obtained, and ought to be certified in due ting 4 
ne In order whereunto, likewiſe he Parties who take out tl 
Letters of Excommunication, ought to take Care that ty 
be delivered to the Rector, Vicar- of Curate alorelaid 1 
Day before that Lords. day or Feſtival in which they wol 
have them denounced, or at leaſt that ſame Day bell 
Morning or Evening Prayers, that ſo he may read thay 
and do what belongs to his Office, And in this Caſe, the 
| tor, &c. (having ſuch timely Notice for the publiſhinii 
theſe Letters of Excommunication, as aforeſaid ) ought 
take Care that they be pabliſhed without Delay, and be 
1 ſo publiſhed, that they "he delivered and certified as abou 
5 for if they neglect ſo to do, they are to be puniſhed (1 I 
be Suſpenſion from their Office) by the Judge who ſends loi 
theſe Letters of Excommunication. For they ought W 
remember, that they are ſtrictly commanded by the k 
Letters of Excommunicatjon, not only to publiſh the (a 
forthwith but alſo to 9 the Judge who gu 
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rl.  Ecclefeftical Courts. 39 


Niem concerning the Day, the Manner and Form wherein 
it Mey publiſhed them. N 


SECT. 2. 


e Manner of proceeding againſt Excommunicate 
k | 55 Perſons. p 


""_ 


1. Thoſe who ſtand obſtinately Excommunicate until the For. 
tietb Day, and ſeek not for Abſolution until then; how 


| they are proceeded apainſkG, : 
2. Thoſe who having been formerly abſolved from the Sen- 


bey may be puniſhed. 

3. Hbat the Letters of Significavit for arreſting an Excom- 
nunicate Perſon are, how and when obtained; and how the 
Writ # obtained upon them. e 


== wards the Eccleſiaſtical Juriſdiction is ſo great, that 
out of a Reſolution to protract Suit) they ſtand Excom- 

Wunicate ſometimes Thirty, ſometimes Thirty eight or Thir- 
nine Days, and then on the Fortieth Day (to avoid Im- 
iſonment by the King's Writ de Excommunicato Capiendo, 
d the Expences of Suit they are liable to upon that Oc- 
ſion, being drawn to it by no Remorſe of Conſcience) 
ey come and deſire their Abſolution ;- boaſting that they 
gn have their Abſolution before Forty Days be elapſed, 
ing only Contumacy Fees : Therefore, to avoid the 
u, che Eccleſiaſtical Judges may, if they pleaſe, proceed 
ef cheir meer Office, or at the Promotion of the Party 
ho ſuffers by retarding Suit) againſt theſe Excom- 
Wunicate Perſons, and Contemners of Eccleſiaſtical Juriſ- 
aion; and unleſs they produce ſufficient and concluſive 
eaſcons for their ſtanding fo long Excommunicate, (viz.) 


ug cauſe they were beyond Seas, or in ſome remote Parts 
oe the Kingdom at ſuch time as the Excommunication was 


nounced, and for at leaſt Thirty Days after ) they may 
enjoyned Penance, and * be condemn'd in Expen- 
„ | Ces 


tenee of Excommunication, if they incur the like again, how | 


N theſe Days, the Malice and Contempt Men bear to. 


ISS 
E 
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| — ils 
y this Means they 


Contempt for the future ; and then the Poet's 
be firly applied to pen 


Whoſe Tediouſnek there is too general a Complaint; Full 
9 (he Defendant ſhould be Excommunicate ag aforeſaid, be 


Cauſe; or if being cited to anſwer Perſonally to che po 
tions of a Libel, he do abftinately ſtand Excommunica 


his Anſwer, he neglects to undergo his Examen (thai 
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Judge, owning that his Anſwer to be true) within W 
Time appointed him for that Purpoſe; and for that Reaſa 


| ſaid; or if, being examined, he does perhaps refuſe to ui 


Law to anſwer to ſuch a Poſition, This Matter being 
_ termined, and the Judge delivering his Opinion, That 6988 


be called to make a full Anſwer; or if he deliver his Ol 


Defendant to bs cited, to make his Anſwer to it accolf 


{wer accordingly, but he becomes Excommunicate la 


aforeſaid; or (Laſtly ) if any one being condemned byi 


deſerring the Praceedings, and the Deter mination of Cal 
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es made in that behalf, beſides the Contumacy Fees ; * 
will be deterr d from ſuch an audacia 
ords mi 


* 


. 
e 101 Virtutis amore. 


By this means alſo, Suits will be much abbreviated, iſ 


e appear by himſelf, or his Proctor, to anſwer ip ay 1 


for the Time aforeſaid before he anſwer; or if, having gill 


an Acknowledgment he ought to make thereof before 


he is alſo Excommunicate, and ſtands fo, in Form as afar 


ſwer to ſome one Poſition z of ſays, he is not bound p 4 


Defendant has not anfwered fully, and that he ought i 


nion, that he ought to anſwer to that Poſition which he ty 
abſolutely refuſed to make anſwer to, and does order 


n Tee rt IS 8 3 
W 


ingly : If, I fay, the Defendant being lawfully admoniſ 
to make Anſwer to the Premiſes, but takes no Care to a 


: 


i 


ſuch his Contempt, and continues in that State by the ſpa 


definitive Sentence ta the Payment of a Legacy, Tits 
or the like, and being admoniſhed to ſatisfle the Sentenc! 
goes run the Hazard of an Excommunication, and di 
ſtand ſo Excommunicate by the Time aforeſaid, before 1 
doth ſatisfie this Monition. Theſe, I ſay, are great Cauſes i 
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to the great Scandal and Contempt of the Eccleſia. 
ci Juriſdiction ; and truly it is an &£»igs;.: not eaſily un- 


ded, (Scil.) to determine, whether the Obſtinacy and li- 
tous Humour of the Party in the Suit, is the abſolute 
uſe of this Delay and Contempt, or his Proctor. There. | f 
e ic is very requiſite in all the aforeſaid Cafes, that te 
ges for the future proceed of their meer Office againſt 11 
eie manifeſt Contemners, and Correct them dyly, (yea, 1 4 


- 
— W + 


* . 
” 
1 pe 
— — 


d, n with publick Penance) eſpecially if they do dare to l 
Fo iche like Penalty of Excommunication a ſecond Time. ; 
beſon =. But as for thoſe who are ſo Obſtinate, as to dare ta | 


1 ur this Penalty a ſecond Time, in not obeying the Law, 
ſtanding to the Mandates of the Church, (if they can- 


nic lawfully acquit chernſelyes of this ſecond Contumacy) 
gu Eccleſiaſtical Judge may proceed againſt them in a 


uſe of Perjury ; for they having been formerly Excom- 
re i ¶nicate, are preſumed to have taken the Oath 45 parendo 


3 2 * — a . 
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n , & fande Mandats Eccleſig] at ſuch time as they 
ea re abſolved from that their firſt Excommunication, (lee. 
af no Man ought by Law to be abſolved before they take } 
ro t Oath) and therefore by this their ſecond Contempt 1 
nd / have violated that Oath, and are become perjured, and 5 ES 
ng OR ſuch ought to be puniſhed ; but this is rarely practiſed ; i= T1 
at H wever let theſe Excommunicate Perſons take heed how 2 
ght ill pow in an Excommunication after having taken this { 
he by 4 3. We come naw to another fort of Puniſhment, to be . 
Jer th f licted upon thoſe who obſtinarely perſiſt in the Sentence 3 
co Ex communication until thoſe ow Days be elapſed, - * 
nila@ich are allowed them to ſeek their Abſolution in; and 4 
to I effecting this fore of Puniſhment againſt theſe Contem. * p», Coxen | 
1 . 5 fon © DET: 2 4 
re of the Grace of Humiliation, (as the Provincial Con. Apel. p. 1. 6. 2. 
e (pad } ation terms them) the Legal or Secular Authority is to Fx. net. by, | 
d ie implored, * which is done by a Certificate made to the pe 64. 2 4 
Tic ular Judges, _ mention that the Party certified 222 — — 
dene ſtood Excommunicate above Forty Days, Cc. and wiper de dm n.. 
d conc it is called Significatory. This Certificate is obtain- c,. e. 
ore by the Proctor of the Plaintiff, who goes to the Judge ft M. 
uſes de granted che Letters of Excommunication) and exhi- ger the penn. 


Lee of Excommunicarion with a Cortiate, Jet en 


making 
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„nd. & iw. Priſon, until he ſatisfie the Church for his Contempt, at 3 
 Seculi princip. Nor does this, which has been ſaid, extend ſolely to i: 
| faftimem nee At the Inſtance of a Party, &*c. but even all others how 


 poſſunt, what ever Excommunicate, (either by the Archbiſhop his me * 
forts of Satis- Office, or the Archdeacon, &c. in their Corrections) o 


4 1 


* 


* * 
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making Mention that they were denounced againſt fuch M 
one at ſuch a Time and Place; and the Proctor ought of 
alledge, That he hath ſtood in this Sentence of Excomm 
nication with an obſtinate Mind Forty Days and nuff 
ſince the denouncing thereof, and that he does yet ſtand (if 
Excommunicate in Contempt of the Eccleſiaſtical Juri 


ction: Whereupon the Judge, at his Petition, decrees, I 
he may be ſignified to the King's 3 in order to i 
taking of his Body. Then the Plantiff, or his Proctor, u 
get theſe Letters Significatory under the Seal of the Judy 
(who granted the Excommunication) directed to the Kin 
| Majeſty, which ought to be delivered to the Chancellor, of 


| ſome other Officer appointed for this Purpoſe in the Co 
of Chancery, from whom they muſt have the Writ de Ex 
municato Capiendo, directed to the Sheriff of that Coun 
in which the Excommunicate Perſon dwells ; and td 
| Perſons, ſet apart for this Purpoſe in the Court of CH 
are certain Clarks, who are galled [The Curſitors of the Cu 
cery], one of which are aſſigned for every County to d 
patch Writs upon theſe Significavics. If the Excomunicalfi 
Perſon be apprehended upon this Writ, he is to be kept 


ger. Ecel. c. his Adverſary for his Contumacy Fees, Cc. 


IS be Perſons as are Excommunicate (for their not appearin 


2 
1 
1 


2 
9 


faQtion is re- the Archdeacons, &'c. muſt Certifie the Archbiſhop, II 
dow, and in ſuch a Perſon was ſo Excommunitate by them, and hay 
what Caſes, ſtood in the State for the Time aforeſaid: And upon this iſ 
there is a dif- Archbiſhop makes his Letters Significatory, and all Thin 
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„ 8 E C 1. 2. . 
he Manner of obtaining Abſolutions for all ſuch 
as are to be Releaſed from the Sentence of Excom- 
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the aforeſaid Writ. 
What an Abſolation is, and the ſeveral Sorts of Abſolutions. 


o 


The Cauſes) & | 2. The Unuſtneſs of that Cauſe for which 
and Reaſons | * | be is Excommunicate, as being ſuch which 
bybich may | the Eccleſiaſtical Fudge bolds no Cogni- 
be urged to» | Zance of, CC. 

the Judge in 
order to the 
obtaining an 


Abſolut ion. 


Cx. The Party's Unwillingzeſs 10 continue in 


Ac 


he theſe Three, - 


© 


3. The Unjuſt- ] J « { Whether the Plain. 
neſs of Ex- 
communicati- © Shu not wit hſt anding 
„5 6, (0) 845 2 I the Defendant”s 
| falſe Cerif. |S © | Objettion, 
(. de, & JE L ; 


ch may 


are, 


- » 


1 
this Cale we 


Mi 


muſt enq 
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4 vifßcatory in order to it, on behalf of ſuch as are Impriſoned, 
I What 3s required of thoſe who are to be Abſolved. 


A 


9 apter: An Abſolution therefore ſeems to be no other, 
n a Releaſing or Freeing any one from that Penalty 
ich the Law his inflicted. Theſe Abſolutions are of ſeve. 
Vorts, according to the different Circumſtances or State 
Wy the Matter; ſome are made ad cautelam, or in diem, 
tit falls out in Cauſes of Appeal ſometimes) others are 
oute; ſome ace made in 4triculo mortis, others Poſt mor. 


, Ke. N. | | | 


munication, and ſuch as are Impriſoned upon 


tiff can proceed, 


The Manner of obtaining the Abſolution, with the Letters Sig- 


Bſolutions being ſuch neceſſary Conſequences to Ex- 
2 communications, it ſeems not improper to make 
885 Diſcourſe concerning them the concluſive Part of this 
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u. T.d: tion. But the Secular Judge or Sheriff ought to be ti 
Immun. Feel. e. ſatisfied of this, | or elſe their Officers incur the Penalty 


e 


7 Set. gage fl. the Provincial Conſtitution, if they acquit any Exconm 4 | 
Sac. a5 quan. Nicate Perſon out of Priion before he has fatisfied wh 


on the Word to the obtaining the Letters of Abſolution, may be the 11; 
Aabiberwr. gality of the Excommunication, { Scil. ) the Certificate bein 


e de gicate may appear Perſonally, or by his Proctor (who m. 
eee Exhibit his Proxy) and alledge, That the Certificate uf 


55 The Prattice of the PART 
x7 — — gh 25 . : AE 2 
2. The Cauſes and Reaſons which may be urged to tif nt fro 


Judge, in order to the obtaining of them, may be may 
zs particularly, Fir, The Parties Unwillingneſs to con 
nue in that State. Secondly, The Injuſtneſs of the Cauſe fy 
which he is Excommunicate, as being ſuch which the E 
cleſſaſtical Judge holds no Cognixance of; and in this C:;M 
if any Man is impriſoned by the Writ De Excommunicato ( 
piendo, (for not appearing to proſecute ſuch a Cauſe beſu Mandat 
the Eccleſiaſtical Judge) the Sheriff (having a Precept voi ....: 
that purpoſe) may ſet the Impriſoned Party at Libem rst ! 
without having any Reſpect to the Proceedings of the IM 
Cleſiaſtical Judge, touching the Cauſe of Excommunicli 


Seculi princip. 
feque gloff, up- Law, c. A Third Cauſe or Motive to be urg'd, in omi. 


+ 06; , Se. falſe, cc. In this Caſe, the Perſon fo injuſtly Excomm 


merly brought in upon the Execution of the Citation (uM 
ken forth againſt the Client) is feigned and falſe, a 
drawn contrary to the Truth, eſpecially in as much as 


"Mandatory named therein never executed the ſame, of r 
eſpecially not in that Day, or in that Place, ſpecitied WR: is bus 
the Certificate; and that it is impoſſible he ſhould be void « 
cited, in as much as his ſaid Client was abſent from Hi; Ad 

Pariſh at that Time, Cc. or he may alledge the Abſen tions 
of the Mandatory from the Place, and at that Time win.c... 

| he makes mention of in his Certificate, ar any other Cali .y be 
ide Akiat. in order to the diſproving the Certificate, (to wit) just 
Prax. ubi di. the Mandatory cited another Perſon, and not the Pe ertifc 
N woe * named in the Mandate, and that the Mandatory exec i Do 
es 264 Ci. the Mandate only at one certain Time, and never e bgent 
zationi; loci (for a Negative conjoined with an Aﬀrmative Aegi ng the 
 remporis Citan- admits as eaſy Proof, as if it were an abſolute Affim burg 


4 * tive;) and fo, in this Caſe, having proved himſelf prebrhat a 


in ſuch a Place at ſuch a Time, he muſt neceſſarily b 
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at from all other Places at the ſame Time: [ Nihil enim 
%, & adeſſe dicitur, uno & codem inſtante.) And it might 
fall out, that though the Mandatory at firſt through 
liſtake cited another Perſon, yet he might afterwards cite 
Wc Defendant's Allegation being admitted, and a Term 
eng aſſigned him to prove that his Allegation, he ought 
Wo take the Oath of obeying the Law, and ſtanding to the 
landates of the Church, and ought to depoſe into the 


egiſter's Hands the Contumacy Fees; and if he proves 


Wire to be reſtored him again, but the adverſe Party is alſo 
be condemned in thoſe Charges he is put to, in order to 
rove ſuch his Objection: But if on the contrary he fail in 
hc Proof of it, he (that is, the Defendant) is not only to 
e condemned in ſuch Charges, but thoſe Contumacy Fees 
hich he ſo depoſited, apud acta, are to be delivered to 
is Adverſary, and he is to be denounced Excommunicate 
e vo, unleſs he ſatisfy that for which he is Excommnnis 
ee. In this Caſe, the Judge onght not to abſolve the 
EP arty objecting againft the Certificate, abſolutely from the 
entence of Excommunication, but only ad cautelam, or to 
= Day which is given him to prove what he alledges, 
pecially if the Party be Excommunicate for not paying 
1 mfg that which the Senterice of the Judge has con- 
emnd bÞ 
ie Acts of Courts do not always make mention of it) that 


4 void Charges and further Conteſt) either to confeſs what 


iy be rejected. A ſecond Way of Objecting againſt an 


Wcrcificace, making Mention that the Party was ſought at 


| 4 blent, or abſconded himſelf, that he was Cited by affix- 


burch: If the Excommunicate Perſon alledge and prove, 
7 1 hat neither he nor his Family dwelt in that Pariſh for at 
e half a Year before, nor ever heard ought of ſuch af- 


hat he ſo alledgeth, not only theſe Contumacy Fees 


liable to) and it is to be obſerved, (though 
is but Prudence in the Proctor of the adverſe Party (to 
is Adverſary has alledged touching the aforeſaid Obje- 
ions, (if they be true) or to diſſent and deny thoſe Al- 
2dzments , and proteſt againſt them, and deſire they 
juſt Certificate is, as if any is Excommunicate upon a 


iis Dwelling-Houſe in fuch a Pariſh, and becauſe he was 
g the Judge's Mandate upon the Doors of the ſaid Pariſh 


fixing 


. 
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fixing the Citation, but that he and his Family, during a | 
that Time, dwelt in another Pariſh; he is to be Abſolve 
and ought to have his Charges as above. Likewiſe if 
2 Primary Citation, or any other Original or Perſonal Df 


the Party to be cited inhabits; and if, upon this Citation, |. 
the Judge order a Citation or Decree, vis & modit, again 


Nullity and Injuſtneſs of the Excommunication, and maksfi 


here lies juſt Cauſe of Appeal 5 and Mr. Clarke ſays, He hs 
O 


Citation, viis & mods, were granted upon a Certificate fi 


cree, that ſuch a one was ſought at ſuch Houſes in ſuch if 
Pariſh, which are neither the Houſes nor the Pariſh when 


the Party ſo to be cited, and the Party obtaining this De 


cree take Care that it be executed by a publick Edia,Þ 3m 
(although in the Pariſh Church where the Defendant in .: | 
| habits) and then, upon a Certificate made of ſuch Ci deſi 
tion, the Party obtains an Excommunication againſt ti he Py 
Adverſary: In this Caſe, here is juſt Cauſe and Reaſon why (if 
the Judge ſhould abſolve the Party ſo Excommunica: g 


above, if he comes before the Judge, and alledgeth ii; 
it out like as before. Which if the Judge doth refuſe, 


got Sentence in this Caſe before the Delegates. See mon 
of this, where we ſpeak of Appeals from Grievances. Noy 
let's conſider, Whether or no the Plaintiff can proceed in 
2 Cauſe whilſt the Defendant's Objection ( againſt this in 
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juſt and irregular Certificate, and the injuſt EMommum i 
cation) has Dependance? It ſeems he may: For although 


the Defendant were Excommunicate, (though never really iſ on 
cited) if he appears Perſonally, or by his Proctor, and do 
object againſt the Certificate, (as above) in order to oi 
_ tain his Abſolution; yet whilſt the Term depends, which , the 
is affigned him to prove ſuch his Objection, the Pro Bi pay \ 
 Reor of the Plantiff may (if he will) proceed in the pris ients 
cipal Cauſe in the Preſence of the Defendant's Proctor, BS abo 
and may give a Libel as at other Times; the Reaſon h, the f 
| becauſe (by che moſt ancient Style of Courts, in order unge; 
avoid Multiplicity of Suits) limited Proxies (that is, w more 
ſuch a particular Effect only) are not admitted: But ee pt, 
ry Proctor that appears ought to exhibit a general Pro arges 
in all Cauſes that are moved, or intended to be moved, ed, t 


that fo at one and the fame Time they may pr as wel 
; occed 7 
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11 r 11-8 Eecleftaftical Courts. 2 47 
my > the principal Cauſe, - as alſo to the Objection made 

yak iſt che Certificate. But if the Defendant prove what 

| if Wobjets, he muſt have Charges as above, &- fic d cen- 


The Proctor of the Excommunicate Perſon appear- 
and having exhibited his Proxy for the Excommunicate 


* on, he ought to ſwear that he believes his Client will 
eu che future obey the Law, and to ſtand to the juſt and 
* ful Mandates of the Church. [I queſtion whether or 
47 cis ought not rather to be done by the Parties them- 


es, for the doing it by another ſeems to be no more 
a bare Suggeſtion, againſt which the Provincial Con- 


deſiring bis Client's Abſolution, ought really to pay fer my ſelf te 


ners, and to 
the Juſtices, 


) as they are taxed by the Judge. Which being who are ber. 


ca; 


bare itters Hands the Contumacy * Fees ( as they call 


* F he» the Judge abſolveth the Excommunicate Perſon, ter able to 
» 15 = reſtores him to the Society of other faithful Chriſti- explain the 


more Lind. de Im. 


Noy | 3 | ificavit be made to the King's Majeſty, in order to the 


ing the Body of the Excommunicate Perſon out of Sec. Prixcipes, 


ed in . . 5 

uon; and this Writ for his Liberty is to be granted and Se#. Saggeo. 
* eated in the ſame manner, as — other Writ was ob. */que ad | ou | 
pa ed and directed for the carrying the Excommunicate ©? 
*. on to Priſon. But it is to be noted, That when the Lind. al ſ. 
by Wintift's Proctor is not preſent to exhibit a Bill of Con- 4, ſer wer- 
mw 1 + Fees, and to deſire them to be taxed at the 5 2 
ich! e of the Abſolution; the Defendant's Proctor (who de- fit excommuni« 


Pro- i 


ori: i.” what other Charges are expended, by reaſon of his 7. de dm. gli. 


jents Contumacy, ( beſides thoſe other Expences which Jer verb. Alf. 


cio, aboveſaid to be taxed by the Judge, and depoſited in- % mg. 
"2 be Regiſter's Hands) and may be further taxed by the t De hiſee ex- | 
4 W at ſo that if the adverſe Party is informed afterwards ). Plenius & 
5, more Charges due to the Client by reaſon of ſuch Con- 2 8 0 yy 


 eve- al mo | 
15 pt, and if it appear to the Judge, that there are more 22, 23. 4 fl. 
wed, 
well 5 - / 

Taxation, 


tion has inſerted a Caution, -P] And further, the Pro- + In this I re.. 


be Proctor of the adverſe Party, or to the Party him. the experien- 
(it he be preſent) or he ought to depoſite into the ced PraQitio« | 


and, at the Proctor's Petition, orders that Letters of Erovin. Conſt. 
mun. Zecl. ce. 


3 Fo 


s the Abſolution) ought either to Swear, or give Bond, carw pro cont, 


ages by reaſon of ſuch Contempt than thoſe formerly nem. Aleiat de 
, they ought to be allowed, and placed to the firſt n fil. 9a. 
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111 de Pan fle PART 
1 Taxation, and the adverſe Party ought to be compelle 1171 
5 the Payment of them, notwithſtanding the former Tull > * 
1 tion. The Reaſon of this is, becauſe the Contumacy Il ged at 
|= are not certain, ſo that the Party to be abſolved kn lame 
1 NY not what to depoſite, neither knows the Judge wh ence 
1 tax: For though it be certain, that the Excommune 7 
1 Perſon ought to pay Twopence for every Mile tha en 
188 | Habitation is diftant from the Place of Judgment, o if ſed hu 
1 Court he was to appear in; yet it is uncertain will" 
1 Charge the Plaintiff may have been at in obtaining WH 
i in order for his Apprehenſion, before he could take the 
10 communicate Perſon, and other Charges relating thera 
ih For theſe Charges are all of them ſaid to be Continozil 
=. _ and by that Name are all of them to be placed ui 
=_ 4. And this laſt, (Seil,) the Oath de parendo Furi, Cr. al 
= - the Payment of Charges for Contumacy, and the lik, 
vj} required of every Excommunicate Perſon; and it is the i Ma 
=_ + Thing required of ſuch as are only Contumacious for wlll 
18 * Lind abi . appearing. * But there are other Things more req 
LI |» Gi the of Excommunicate Perſons to be abſolved, (in ſome C e 
Lit Word s. Lich they muſt likewiſe perform before they have ti 
| Abſolution. As if any is Excommunicace for not pa 
Charges of Suit, or the Sortem principalem, (that is, tl Avi 
Thing they are adjudged liable to by the Judge's Sentra 1 
_ Whether it be Legacies, Tithes, though perhaps wronglul ö pe⸗ 
adjudged) they are not to be abſolved until they de led 
ſite into the Court the Thing ſo adjudged; which (ſo log . 


as they prove is unjuſtly adjudged) is to be re deliven 
them again: In like manner, if the Excommunicate Pei 
alledge the Payment of this Sorts principalu, or Matier aj 
judged , he is to be abſolved. The Reaſon is, becal 
being admoniſhed firſt to pay the ſame ſuch a Dy 
and being cited to appear on another Day to ſhew Cailf 
why he may not be Excommunicated for not paying i 
fame; he oughe to appear on the fame Day, and! 
ledge the Payment of it, and fo purge his Contumi 
leſt Letters of Excommunication be taken out ag 
him, being it may not be known that he has farizhed it 
Premiſes. Yet notwithſtanding he be fo * 
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RT II. Eecclefraſtical. Courti. 
„if he comes (and depoſites the Sum or Matter ad- 
ged as before) and proves, that he has already paid | | 
= {me Sum adjudged, according to the Tenor of the | i 
tence, the faid Sum is not only to be re-delivered | 
n, and he to be abſolved from the injuſt Excommuni- | 1 
ion ; but he muſt likewiſe have all ſuch Charges al. , i 
red him, as he is put to in the proving this his Alledg- =. 


— n — 


* gu 1 


. 1 p 


I TCH 7 
Manner of the Defendant's appearing by his 1 
CAS: The Proctor's Petition on behalf of bus Client the Defendant, "1 
b with the Manner of exhibiting bis Proxy. ws —” 
x Aving now ſuppoſed the Defendant capacitated to ap- 
pear, and all Objections removed, and all Defects 
lied on his behalf; we come now to ſhew the Manner 
ppearing, and then proceed to ſhew what Letts or 
Frances may fall out on the Plaintiff's behalf; and how 
wy muſt be redreſſed, fo as both Parties may be capa- 
cd to ſtand in Judgment. Therefore the Defendant's 
or muſt exhibit his Proxy, and deſire a Libel, or elſe 
ient to be diſmiſſed with Charges. Then the Plain 
Proctor mult either give the Libel into Court, or elle 
dere a Time, againſt which he may make a Libel 
=, which the Judge agrees to, ordering a Time accor- 
Wy che Weightineſs of the Matter. But before the 
rr of the Defendant ask a Libel, it is requiſite that he 
err the State and Condition of the Plaintiff, at whoſe l 
lis Client is convened; for if he chance to be ſuch ass 
ot che Power tentandi Fur is, (by reaſon of his Age, 4 
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| — * Naſciturenim or ſoms other civil Impediment, * as the following ( hon 
 Procuratoria. ter will manifeſt) the Defendant is not bound to {yl 95 
*xceprio ex per- gonvened at his Suit until thoſe Impediments be remowf 2M 5 
9 though all agree, that all Things, whatever done by the PA renty 
de except. Seth. tiff in ſuch a State, are valid enough until his State be Calle 
x. 4, 5. prete= jected againſt: Therefore it is neceſſary that the DeſcnughM, ::0er 
rea. do, in the firſt place, Object againſt his Adverſary's In ged. 
or Condition, which is the Thing falls next under our M maine 
ſideration. 1 . Fn prefler 
I — 3 1 | 3 ＋ Na 
| „ teen 
C H A P. Vs | . ita 
8 8 V _ Aer T. 
The Condition of the Plaintiff conſidered. re deb 
STC | If a 
. F > the 
A Minor being Plaintiff. W! zo © 
Voq e . R_ Ic 
1. Minort are ſaid to be ſuch, as bave no Power of apps dece: 
or ſtanding in Judgment. 1 3 cutor, 
2. The Manner of allig n- | 1. By the Fudge bimſelf. or, (e 
ing Carators 0 arty. 375 ſome Commiſſioner at» and 
on the Suit on each © 7 q „mac 
Minor's behalf, called ; = 2 Purpoſe by rhat Ju recove 
Curatores ad litem; | 3. By the Proctor conſtituted ni Judge 
and tbis is done, © Purpoſe by the Minor. e Cur, 
3. The Form of drawing the Libel in this Caſe, and nr to 
the Court Act after the Curator is aſſigned. eſaid I 
4. How the Proctor who is aſſigned Curator is to be econ aid Fa 
He be caſt in Charges. Kors of 
5. When and in 1 Caſe neither the Curator, nor te , lite 
tory, are to be condemned in Charges, and when th!) Choice 
ro be condemned in Charges. | | inor 
6. How an Executor is freed from a Legacy by paying u er per 
Curator. NV 5 requeſ 
| | | | DIRT 9 0 5 | | . 8 avail 
(a) L. 4. de in 1. M T Inors are faid to be ſuch as are not capacitated pt bein 
J we. l. 8. M reaſon of their tender Age, to ſtand in Jud cheſe 
; e *. By this Word, is ſometimes meant one under Seven (0 e a. 


; Fa 
4 ' Fa 
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a diate dh. dt at. 


Age, ſometimes one under Fourteen. (b). Sometimes (b) Furr. & 
s Word is uſed to. ſignify all Perſons under Twenty five J. de tut. c. 
ats of Age; but by the Saxon Law, only thoſe under Fay ws Jac. 
enty one (e). Thoſe under Fourteen, by the Civil Law, ; 97 proc 
called Impaberes: Thoſe under Twenty one; and above 08{ i. . 1. 
teen, are called Puberes ; and theſe are they who ſtand (e) prrfchin. 
ed of Tutors, by whoſe Means they may be capacitated -. 4. tut. 6. 
maintain and vindicate their own Right, Dr. Zouch n. 2. Carpr. 
eſſeth himſelf (4) thus, concerning thele Sorts of Plain- 777 82. . 23. 
Nun four Pupilius, (1 imagine he means one under (d) Flag 74 
nen Years of Age) Tutore aut ore agere & condenire po- p. 5. Seck. 2. 


v adultus | here he means one above Fourteen and 5 
er Twenty one] Curatore conſeutientę litem intendere & ex- | 


We. If a Legacy is leſt to one who is under Seven Years of 
We, then the Father, or next of Kindred to this Minor, 
go to the Judge, before whom he intends to proniote 
Caſe for ſuch Legacy, and fhall alledge, That ſuch art 
abu deceaſed made his Will, wherein he conſtituted an 
Wcutor; and by that Will gave unto B. his Son, 4 
or, (chat is, under Seven Years of Age) certain Lega- 
_ and that, by reaſon of his Non-age, the faid Minor is 
74 nn a Capacity to act or ſtand in Judgment, ii order to 
W cccodering of this Legacy: Wherefote he muſt imploré 
ited ui Judge his Office in this behalf, and deſire that one or 
W- Curators (e) may be aſſigned to the faid Minor, in (ej $t.c. J. 


} 


1d ener to manage the Suit againſt ſuch Executor for the Syd. l l. par. 3. 


laid Legacy. Whereupon the Judge is wont to aſſign 
ſecant id Father, or next of Kindred, and one or more of the 


7 te U lies (F) to the faid Minor, though their own ſpe- T. 4e Cur. Seck. 
; the Choice and Requeſt at this Age js not required: But if lem invit. F. 
inor is above Seven Years of Age, then he ought to £4: Cura. 450 
ing ur perſonally before the Judge, and ought to alledge eee 
equeſt as above, or otherwiſe this Aſſignation of Cu- 87. & 2. 6b, 
1 s avails not; but the Curatof may be objected, 
tated, t being a lawf6ol Curator, or not lawful appointed, 
judge thefe Curators are appointed; 1. Either by the Judge #5: 797. ».6. 
() "Fs = abors Or, 2 By fone Contihilliontr appoints N Hes be, 
— — 4 e 
| ed os meg. 


Wors of the Court ( jointly and ſeverally) to be Cura- (50 Mint 1 


againſt, 71, 77, to. 
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In this Caſe, the Judge (at the Deſire of the Father, or ml 
of Kindred to the Minor, alledging as above) is wont! 


ſiaſtical Dignity, and to the next of Kindred to the Mu 


tators in manner aforeſaid, and then making Certificati 
ſuch Commiſſion (taken out for this Aſſignation of ( 


nor above Seven Years of Age may conſticute a ſpecial MM 
| Ror to ask or requeſt Curators to be aſſigned to the Min 


was adjudged valid, and is frequently practiſed in i 


Ratio eſi quia 
olim tenebant 
ani nor non pot uit 


couſtiduere pro- 


curatorem. Ale 
cit. pr. fol 5 2. 
Sect. quando 


Contra procur ae 


torem opina- 
tur rat ione con- 
ftituentis. 


ed for that purpoſe; as if a Minor above Seven Years of 1 


Authority to the Ordinary of the Place where the M 
_ dwells, (unleſs he be far diſtant from the Place of the Wl 
nor's Reſidence) to aſſign Curators to this Minor; and i 


Moment, whether or no this Proxy and Conſtitution i 


dwells remote from the Court he ſu'd in, fo that not vi 
out great Charges only, but alſo with the Hazard of vil 
Minor's Life, he cannot conveniently appear at the Cowl 


grant a Commiſſion to ſome Perſons conſtituted in Ec 


with intent to fave Charges; or the Judge may grant 


{aid Minor ſhall appear before theſe Commiſlaries or ( 
miſſary, and ſhall alledge as before. e which bu 
tion of the Minor's, the Commiſſary muſt aſſign him (f 


tors) to the Judge, who granted it; then the Curator n 
take forth a Citation (by the Name of Curator) agi 
the Executor in a Cauſe of Subſtraction of Legacies, of 
3. Some of our late Civilians are of Opinion, That a} 


7 
£ 


and this Proxy and Aſſignation of a Curator at the PH 
Petition or Election, they ſay, is valid in Law. Mr. Cl 
ſays, It was controverted in a certain Cauſe of conſid 
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Curator by the Proctor were valid in Law: Whereup 


Caſes; though formerly theſe Proxies, nor the Afitznll 
of Curators by Vertue thereof, was of no Uſe, * nor 2c 
ted Practicable. 1 8 — _- 

3. And now this ſort of Plaintiff being fitted to n 
Law, you muſt conſider the Manner and Form ul: 
drawing his Libel or Declaration, whole Exordium o 


amble muſt contain theſe Words, Pars probi viri cor. 
foris ad Lites M. minoris legitime Aſftonati; (that is) the H 
of the honeſt Man N. (tor fuch are all Men prefumd W But i 
be) Curator; aſſigned lawfully to manage the * Deceal 


nes 
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* 


1 


r of 2 a Minor, faith, alledgeth, and in theſe 


9 


| relence of the 
Wciuded. 


_ aror, „„ | 


D 3 


> W 
vs propoundeth, &. and ſo on, as in all other Libels: 
d then, after the common and uſual Articles inſerted in 
Libel in Cauſes of Legacies, this particular and ſpecial 
icle is to be inſerted, (viz.) That the ſaid N. was and 
urator ad lites to the ſaid AM. lawfully aſſigned and gi- 
as appears by the Acts of Court, to which he refers 
elf to be particular in the Deſcription of ſuch Things 
Wir required in this Cauſe: You muſt obſerve, That the 
ne of the Curator, the Name of the Minor, and the 
e of the Defendant, muſt be inſerted (into the Act of 
Wt, I gueſs Mr. Clarke means). And here let the Cu- 
WS: ke notice, That although (as is aboveſaid) the Aſ- 
nent of Curators was done by Commiſſaries remote 
che Place of Judgment, and that the Commithon or 
Whocicy, by which they did it, were certified to the 
Wo: who granted it; yet becauſe this Commiſſion was 
ant in, and exhibited in the Abſence of the Defendart, 
Wuzhe to take Care that he exhibit it again, (as a Supply 
n aſſiſting Proof to the Contents of the Libe]) as well 
Defendant, as alſo before the Cauſe be 


1 


ri. 


Sometimes it happens, that where Cauſes of Legacy 
inſtituted in the Curator's Name, Sentence is given 
nſt the Curator, eſpecially if the Executor alledge and 
Wc, That the Goods are inſufficient to pay the Legacies: 
Which Caſe the Curator, (that is) the Proctor, and not 
oupil or Minor, is to be condemned in Charges. There- 
et the Proctor take care, that he have ſufficient Secu- 
to bear him harmleſs ſrom theſe Charges, leſt he be 
emned in them, and caſt in the Cauſe: For though the 
We (as is ſaid before) do aſſign the Father, or ſome near 
Windred to the Minor, to be Curators with ſome Pro- 
of this Court; yet all Things are wont to be dilpatch'd 
done in the Name of the Proctor, and not the other 


But if in caſe the Curator or Legatory prove, That 
Peceaſed made a Will, in which is contained the Le- 
| racy 
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33 ' The Prackice of the Parr” 
gacy they ſue for; and that the Executor thereof has pili Legs 
ved the fad Will, but has not paid this Legacy, though ofif"'/ * 
manded: And though the Executor (to avoid Chayf hee 
might be run, in being condemned to the Payment of ii" © 1 
ſaid Legacy, by the Sentence of the Judge) do (betore iii 2 
beginning of the Suit) alledge, That he hay fully Adi.” * 
RO all and ſingular the Deceaſed's Goods in paying if 3 
Debts, the Funeral Expences, and other neceſſary Chari — 
and thereupon does exhibit an Account of ſuch his Adnlif * K 
ſtration, making thereby manifeſt, that the Deceaſed «i, Wa 
fo Indebted, as that there remained not Goods {ufficillſ . n 
to pay the Legacy demanded; yet if the Curator or I a 
tory upon this (having inſpected this Account) do di Y he 
from further Suit and Trouble, of compelling the Deſendi Re q 
to prove and juſtify this Account by Witneſles, they g fut 
to be diſmiſs'd without paying; Charges; though this be "vp 
Stile and Cuſtom of all Courts, yet fee what the Law i pa 
this Caſe, But it is otherwiſe, if after the Defengant e. "ia 
bits this Account as before, and the Curator or Lega the 
(not being ſatisfied therewith) do compel him to juſſiſj i 3 
fame by Witnęſſes; which if he duly proyes, then the 5, i 
ſtom of the Court requires, That the ſaid Curator or Ia 10 
tory ſhould be condemned in Charges, becauſe they mi = 
(upon Inſpe&ion into this Accorapt ) have been info cheir 
of the Truth thereof, by asking the Creditors named ies. 
in; if not immediately, yet by taking a Time to debe. 
Aci at. gras. and conſult the Truth of the Matter, which is ofc;n walls, .: 
a. ils, to be given to ſuch as ask it; and this is called Dilae 4988p” 
raid a. 3j; ob LE, ? Tz | 


— 


6. The Executor pay ing a Legacy ( which is due t 2 
Minor) to his lawful Curator, is treed from paying it 


to the Minor when he comes of full Age, though the 


rator never pay it to his Minor, having (“tis likely) | ; 

the ſame out for him. The Reaſon why the Executo ll 

ceives ſo good a Diſcharge, is becauſe he did it by 

Fe IR and Decree; that is, becauſe the Judge 

pointed this Curator to act and recover the ſaid L-z:M 

The Judge therefore ought- to be very Cautious when Wl 
appoints to be Curator; but the Execuror, (who 15 12 


Judge his 
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V. 


; Legacy) that he might put the Matter out of diſpute, 
W:.) whether the Minor may recover the Legacy of him, 
or no, after he comes at Age, (notwithſtanding he has 
d ic to his Curator) it is not at all convenient for him 
pay this Legacy, until the ſaid Curator do commence 
it againſt him for it, as Curator to the Minor; which 
jon being inſtituted and begun, it is requiſite that the 
W-cucor appear to the Action, and offer the Legacy in 
irt, and leave it apud acta Fudicis, (that is, the Court. 
s acknowledge and charge the Judge and the Regiſter 
1 the Receipt of it, which Acts the Executor ought to 
to, and ought to take a Copy of) and then the Exe- 
r is releaſed, and the Judge is charged with it. In this 
, the Judge ought not to deliver the ſaid Legacy (fo 
oſited) into the Curators Hands for the Minor's Uſe, 
6 ſufficient Bond be entred for to bear the Judge and 
Executor harmleſs from the fame, and alfo for the 
Payment of it to the Minor when he comes at Age. I 
bt here have proceeded in ſuch Method, as to have told 
che Difference betwixt theſe Curators ad lites, and 
ers enumerated by Fuſtinian his Inſtitutes, the Codices, 
Digeſts, and the Gloſſaries, &c. but this would appear 
great a Digreflion, and be very little uſeful in this Place. 
your better Information therefore in theſe Differences, 
their ſeyeral Offices, I refer you to the Authors them- 


61 9. Curator ref ament ar. nen darur ibidem. Algiat. pr. f. 6 
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Seck. quibug 


| * fol. 40. Specul. or indigent Perſon ; nor is the Defendant bound to conte 


| 1 prud. g. Sef.8. ted in forma Pauperis at any Time during the Dependan 


| Alci at. abi /., following being adminiſtred, (Scil.) That N. did appear 


Fus, Sec. de perſonally, and, in order to the Revocation of his Pro 
Sa tiſdation. 


1 
|. "od 
: Fl 


| | * Touch. uh; ſ. the Charges (and the ſors principalis *, that is, the Thin 
+ viar. wif. that are ſued for, and if it be the Defendant that tas 
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The Plaintiff being ſuch, as cannot give Security t 


calt. 


/ | proſecute the Suit, and pay the Charge it he i | 


1. Who this is whom the Law terms ſuch, ſ. Pauper. ; 

2. The Manner of Admittance in forma Pauperis, and thi 
Oath the Adverſary may enjoin him who is ſo admitted. 

3. The Manner of aſſigning Advocates and Proctors to on (i 
admitted, NE 1k EC 1 
4. The Manner alled ing and proves the Su iency 7 th 4 

3 Goods, fo 4s 2 binds, Ti Alloiſton. „ 77 Wi 
F. The Manner of proving the contrary, in order to this 4 

miſſion, Lad V 


I. His State and Condition (Sci. labouring under if 
I mean and indigent Eſtate) may be incident to eithe 
of the Parties in Suit, and the Premiſes may be equally ch. 
jected againſt the Defendant, as well as the Plaintiff: In ti 
Place we chiefly reſpe the State of the Plaintiff, who bi 
ing ſuch as cannot (?cis likely) give Security to pay tt 
* Alciat. prax. Charges of Suit, if he be caſt, he is called Pamper, a por 


in C. de lit. Suit with ſuch an one, until he know how he ſhall be ſecurliii 
777 © 10 


| h. le- 7 __ | - oy 0 - 5 — s : N 
1 ; 2, Now either of the Parties (as is ſaid) may be adm. 


Seck. Poſtquam of the Suit; theſe Things being obſerved, and the Ov 


that he alledged himſelf not worth Five Pounds Debt: 
Goods, and that (upon this) he offered himſelf ready vi 
take his Oath, and defired to be admitted in forma Paupeni i 
which Oath being adminiſtred, they are thence admittev 
by the Judge. Now, if the Adverſary defire it, the Party WW 

' fo admitted is obliged to take his Oath, "That he wil 


Seck. Ares A. adjudged by the Sentence, if it be Tithes, Legacies, CM 
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Ws Oath) if he be caſt in the Suit, when he comes to a 
re plentiſul Fortune or Condition. But this Admiſſion 
s not extend to thoſe Charges that are paſt, but only 
be which are to come, and to be expended in the Suit: 
ewiſe, if the adverſe Party will (before the ſaid Oath 
taken) offer and alledge himſelf ready to prove, That 
= Party fo alledging Poverty is worth above five Pounds 


his own þ yy wg Debtleſs Goods; he is not to be ad- 
cd, unleſs the Party, alledging this Sufficiency of the 
Wods, do make Default in the Proof of it. In the Infe. 
Wu Courts, to wit, in the Conſiſtory of London, and the 


of th 1 Wurts of the Arch-deacons of London, Middleſex and Surry, 
Noch are kept in London br its Suburbs, the Party deſiring 
o be admitted muſt ſwear, That he is not worth Forty 


ings Debtleſs Goods. OY, 
WE. if any one being ſo admitted in forma Paupers, do de- 
co have an Advocate and a Proctor aſſigned him, the 
ee is wont immediately to aflign them, who ought to "0 
Fc their Councel freely, without any hope of receiving 1 
: The Aſſignation likewiſe ought to be, if the other 
bas fee d Advocates and Proctors (and thoſe the moſt 
aul and Prudent ) in ſuch a Number, as that there are 


06 wo OO Oy 


* 
- 
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a pore, or at leaſt very few, leſt to manage the Cauſe on 
cont: Part of him fo admitted; therefore the Judge (at the 


ion of the Party alledging, and adding, That he is like 
oſe his Cauſe for the want of Advocates and Pro- 


ecurel 


adm) will aſſign to the faid Party fo alleging one or 
ndane er of the Advocates, and one of the Proctors, (ſo fee d 
O le other Party, as before) to whom he ſhall immedi- 
appeat L y give Fees (if he ſues not in forma Pauperis ). Like. 
Proxy, WE i! the Plaintiff be one of the Nobility, or ſome emi. 
Jebtlel n t Perſon, ſometimes the Advocates or Proctors refuſe 
eady 0 erform their Office againſt ſuch Perſons: In this Caſe, 
auperij I being alledged, and Oath being made by the Party, 
amittel be folicited ſuch Advocates and Proctors, and offered 
2 Part) 5 n their Fees, and that they refuſed to take their Fees 
ib ©2 give Councet ) the Judge, at the Parties Petition, 
Thing BY afiign theſe Advocates and Proctors, and admoniſh 
es, O. an compel them ( under Penalty of Sufpenſion from their 
it tas ee) chat they be in Councel with the Party, who 
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| muſt alſo immediately give them their Fees. But in te 
aforeſaid Caſes, it is lawful for any to have two Proctor 
and three Advocates ; and for a Noble-man and a Bilky Wl. 
to have ſix Advocates - and three Proctors, by the Status Wl 
and Stile of the Court of the Arches; by the which S. 

tutes { unleſs where there is a manifeſt Defect of other Au 
vocates-and Proctors) the Judge ought not to aſſign a 
of that Number, (ſo fee d on behalf of the Noble-man, &) 
at leaſt if there remain three or ſour expert and learnz( I 

| Advocates and Proctors (for the Party who makes th; 
Petition) to fee. And obſerve further, That though t 


Party, who ſee d fo many Advocates and Proctors, ( 


| bove )) do get the Victory; yet the Judge, when he tax 
the Bill of Charges, is not wont to allow Fees for all, bu 
only for two or three Advocates at the moſt, and fo mam 
Proctors, becauſe ſometimes the Parties in conteſt, if thy 
were permitted, would retaia a multitude of Advocati 
and Proctors, on Purpoſe that the Adverſary might be ch 
ged with infinite Expences 5 
4. The Party alledging the Goods to be ſufficient, (as ag 
aloreſaid) ought to ſpecifie che ſaid general Allegation a 
this manner: Alſo, that N. had at ſuch time as this Suit vag 
begun, and hath and poſſeſſeth at preſent ( unleſs he ma 
ſome fraudulent Alienation of his Goods, Cc. ſince the Sul 
begun) in Houſhold-Goods, and other Furniture and N: 
ceſlaries, beſides Clothes, to the value of ten, eight, i vel 
five Pqunds'; and in other Goods (viz, Leaſes, Chat 
Cc.) to the value as above; or in immaveable Goods, Mk 
the value of five, four, three, two, or one Pound of EM nic 
liſh Mony yearly (for Lands, to the value of twenty em: 
lings per Annum, is better worth than five Pounds); and H ino 
Party objecting this, may fpecifie any other Goods, a", m: 
then alledge, That he is commonly taken and reputed her P 
rich Man among his Neighbours, and choſe who know hin WW wh.;c 
however that he is accounted worth twenty, fifteen ons ar 
Pounds at leaſt in his own proper Goods. And this Al aſſigt 
gation, touching the Sufficiency of his Goods, being adm ce 1 
ted and proved, then the Party, fo deſiring to be adn: d 
ted in forma Pauperis, is to be rejected and condemn: so 
in Charges, which arg made in and about this e 1. 
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n tin. And it is to be obſerved, that a Clergy-man (who 


>ton i ed) having a Living of the yearly Value of five 
iſhop 35 1 "Þ firs obo admitted in forma Paupers, unleſs 

atute Wy pfove very great Indigence and Want. This Alledg- 
| Ita ent now mention'd, may be urged by either Party (a. 

rad inſt his Adverſary deſiring fo to bg admitted) by way 
" BE Exceptions s.. ts 

» ©) BY 5. Now if the Party, deſiring thus to be admitted in for- 
amel, Pauperis, making Reply to the Allegation of his Adver- 
s ti; ry, do alledge and prove by Witneſſes, That he goes 
61 the BN in the World, and that, if his Debts were paid, (which 
(3 BW: conſiderable ) he was not worth five Pounds; he may 
tareh mitted in forma Pauperis, and muſt have his Charges 
„ LW owed which are paſt, or already expended. But he muſt 
ne che Oath (as above), That he will pay the Charges 
i! tho Bcd. and to be taxed, and the ſors principalis, (if he be 
cage Defendant ) when he acquires a more plentiful Eſtate : 


> Ca Wc yec this Party, ſq to be admitted in forma Pauperis, ought 


| a 3 9 2 En 4 * e * his P actice 
a5 Wa » Adverſary's delaying the Proceedings about the diſp . 4 8 
ion ag ſuch Poverty; becauſe if his Adverſary proved him 5%, inſuffici. 
uit wa och the Sum of five Pounds in Goods or Land (as a- ent i am bonorum, 
mate ), and that he was commonly accounted a Man bet- explain his 


he Suhr worth than ſuch a Sum in the Eſtimation of all Men, it Contradi- 


d NB ay be-preſumed very probable, that the Party ( fo op- Ron, 


„ x oi pling this Admiſſion in forma Paypers) might be igno- 


hatch nr what Debts the other might owe: Therefore he, 


ods, ul Who alledgzth this Poverty, ought to alledge his Debts 
cr cee, (viz) What they are, and to whom he owes 
y Sem; that gn may appear, whether the Debts exceed or 


and the Value of the Goods. To this Replicati- 


= ſhort of | 
de, av. may alſo be added another Plea, called Duplicatio, by the 
ed be Party, (if need require) and fo to a fourfold Plea, 
w him which more particularly afterward. Now theſe Excep- 

0: (10S. and Replications being thus given, the Judge ought 

is ben the Parties a Term to hear bis Interlocutory Sen- + Alciat pra. 
| amv Bc: 4 upon theſe Exceptions, Replications, Oc. which 5 22 Os 
> ac Win determined, then the Defendant is compelled to con- 5. . Bienne 
Je Syic, ſo as it alſo do conſtare, that his Adverſary has 
10N ab ” nam andi in Fudicio. | F 
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5 ans of objecking 1 proving the Plaintiff Excm. : Ts - 
7 municate, ſo as nothing be decreed at his Petitun. Pe 


2. Matters acted and managed by an Excommunicate Perla ; 
before thus bis Condition is obj ected, are valid in Lew, WW 


r. N Excommunicate Perſon, is another ſort of Peru 
whom the Law allows not the Liberty of ſtanding in 


e of, 


Judgment: If therefore the Defendant do object, That the I Su 
Plaintiff is an Excommunicate Perſon, and that he has ““ 
perſonam ſt andi in Fudicio; nothing ought to be decreed u. 


* Zonch. Juri . 


brad. p. 3. biss Petition: Whereupon the Excommunication is tob 3 
. 2. proved, by exhibiting the Letters of Excommunication un 
der the Judge his Seal forthwith, or at leaſt it is to be prove 
within Eight Days after ſuch Obje&ion, and this is uſuily|l 
_ practiſed ; and this Excommunication being proved, th: 
Proceedings are to be ſtopt, fo as nothing further be dom 
at the Inſtance of this Excommunicate Perſon, until i 

Objection be removed, G OWEN = 
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2. But yet if the Plaintiff (ſo Excommunicate ) hay ; | © 
diſpatch'd many and ſundry Acts in the Cauſe, (vi "Ab 
he has given his Libel, made his Adverſary conteſt Suit, an 


alſo produced his Witneſſes ) before the Defendant prop 4 
fed or objected this Excommunication, all Things fo done 3 


the Plaintiff are valid, but Things done after are null ad 


void. But Mr. Clarke ſays, he has heard ic was other . 


yet) mig 
Defence, 


with the Defendant ; who (though he were ExcommunicaM as m 
ht propound and prove any Thing in order to BB 
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Ir ll. Foecleſſaſtical Courts. 61 j 
f : : p . 
7 An Out-law'd Perſon being Plaintiff q 
Lo _ B 1 ; ; N 7 ; i 
= I What an Out-law'd Perſon is, or who # ſaid to be ſuch, 1 
a >. Te Manner of ſtaying the Proceedings, if an Out. lau d 4 
Perſon [ue for any Thing, . 
ere lift fort of Plaintiffs (who have not Capacity to | 
L ſtand in Judgment) which we ſhall here take no- 
nde ne of, are thoſe, whom the Law terms Bannitti or Ulle. | 
Au, and theſe are ſuch as are declared in Bannum, ſeu "= | 
Nat the . | | 
m__ LE For theſe not only ceaſe to be ſree horn Engliſh 4 
* en, and are conſequently deprived of all the Privileges — 
wil y ought to poſſeſs, and challenge in a free State by the — 
5 ss of the Land; but alſo all the Laws of Humanity, the 1 
von tercile of all Offices, their Goods, and all Civil Com. 1 
mm ce, which by the Law of Nations they ought other- 4 
q r ee to have: They are out of the Protection of the Law 1 
ebe Land; they are accounted as Enemies to the State, 1 
„ gicires and Rebels, and ſuch whom none ought to receive "If 
til thi 8 2 | , A & 4 ; 
o the City, Houſe, or feed at their Table *. Gail. 2. de 
To pac. pub. c. 1, ] 
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. 0 ix"! Prove it, he ought to exhibit and produce the King's 198. 
r, by Which he was fo Out. law'd; and thereupon the | 
ge does uſually Supercede further Proceedings in the f 
ee, as well on the Plaintiffs as the Defendant's Part; — 
in this Cafe, the Defendant is not obliged to make fur. AZ 
Defence; neither does there need further Proof herein | | 
n che King's Writ, which is Proof ſufficient of it ſelf. I | 
10 eit here inſert many more, who, by the Civil Law, | 
eie nt a Capacity of ſtanding in judgment; but I reſer | 
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2. Now theſe are no more capable of ſtanding in Judg. 20. &. f. ſeq: 
nt than Excommunicate Perſons, neither ought any 
ing to be decreed or granted at their Petition. + If + zouch. Tor. 


refore an Out-law'd Perſon, or his Proctor, make any prud. dect. 25 6. 


tition, the Proctor of the Adverſary ought to object, Se. Retire - 
at nothing ought to be granted upon ſuch his Petition, 5, 7c. 


4 . , . Blum. proc. Ca. 
as much as he is Out-law'd: And that he may immedi- _ Is wy 
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AAliar. praz. you to my Author, where you may find them at ly 
75.46.77. Mynſ. e Plainiiff's | ich N 
. ſon of the Plaintiff's Proctor, which are alſo at large rech 


* ibidim the Action, Cc. + 


e ee 


* = 2 2 ö * . 
== a . kv JA 1 . ck +, f 4 nk N 


— The Prattice of the : PART 


8 


5756 %½% 44 There may likewiſe Exceptions ariſe in reſpect of the be 1 
Seck. preteres. by A lciatus, in his P raxis atriuſque Juris; alfo in eſpe 40 6 
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Otzber Oljeckions to be made againſt the Plaintiff; i 
8 R CT. 1. 


His not appearing to proſecute the Cauſe on tu 
Day, againft which the Defendant was cited ii 
appear. 5 


1. The Petition of” the Defendant's Proctor in this Caſe, oli 
the Order taken to compel him to appear and proſecute, Wl 

2. The Manner of diſmiſſing the Defendant, with Charge, 
the Plaintiff do nor ſo appear. „ 

3. The Manner obtaining a Monit ion for the Payment (ui 


Charges, f 
1. Hb conſidered the State of the Plaintiff, and chill 
Objections which may ariſe in reſpect thereof; wil 
come next to conſider thoſe Objections which may arise 
reſpect of Accidents, as his not appearing to proſecute BM 
| Cauſe, Cc. We have ſhewn, at Chap, 4. che Manner oi 
the Defendant's appearing by his Proctor on the Dy 
was cited to appear in: Wherefore neither the Plaintiff, u 
his Proctor, being preſent to give a Libel as is deſired, 1: 
| Defendant's Proctor muſt alledge, That his Client was cia 
to appear on that Day, at that Time, and in that Place, uM 
anſwer M. in fuch 4 Cauſe, and that the ſaid . takes mM 
Care to proſecute this Cauſe: Wherefore he muſt del 
that he may be compelled; by # Sunimoris, to proſecute i 
Cauſe againſt ſuch a Days under Penalty of baving ny f 
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n cke Place of Judgment. L 
>. If the Plaintiff appear not upon this Citation (being 
wfully Executed and Certified, and he being Three times 
ed in Court) on that Day in which he was cited to ap- 


; 
" 


be is to be pronounced Conturnacious ; and in Penalty 
ſuch his Contumacy, the Defendant is to be diſmiſſed, 


1 le of all the Courts of the Archbiſhop of Canterbury, and 
WW Charges. In the Courts of the Lord Archbiſhop of 


ines where the Plaintiff doth not proſecute, Cc. as I 
it in ſeveral Cauſes of that Court, and eſpecially Lid- 

| „ d and Richardſon againſt Caleb Stopard, Clarke, Ter mino 
aſe bali, 1665, Dr. Burwell fitting as Judge. ] Obſerve 
* MS. That if the Proctor of the Defendant do not appear, 
geh e make his Petition on the fame Day he was cited 
1 ppear in, as aforeſaid, yet ought the Plaintiff to be 
as N d to proſecute his Cauſe thereon; * yet the 


nd th 
eof; wlll 
ariſe 1 


anſwer, Cc. whom ( ſeeing he proſecutes not this his 
ile) he may deſire may be admoniſh'd to proſecute 
ſame, as above. Likewiſe if the Plaintiff do appear 


rand proſecute his Cauſe, nor does any way proſecute 


Wh Charges, which are to be taxed (without any Sche- 
e) to the Sum of Four Nobles, according to the ancient 


Wonition is thereupon to be decreed for the Payment of 


k, theſe Charges are ſeldom raxed to more than Eight 


« Defen- Alla. F. 100. 
may appear upon any other Day if he will, and may nulus compar. 


doe in general. That he was cited to appear, as above, Je Kew five 
b 5 ? FRO bove, Actor recedat 


ſine licentia 


Tudicin, 


ay = ſuch Citation, and do proſecute his Cauſe, then he 
Dy eto pay no Charges, unleſs he be caſt in the Suit. 
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Taxing them) that they are really disburs d, Cc. But 
n Mr. Clarke adds in another Place, 


be commonly adjudged'], the Taxation of Expences 
Wi bout che Party's Oath, or the Proctor's Oath, That his 
ent has really disburſed the Sum taxed , or which he 

deſires 


e 


ex 


ay 


o obſerve, That in taxing of the Charges for not proſe. 
ing the Cauſe, there ought no Oath to be taken (upon 


[ Titus. de diſmiſſione 
i re cum expenſis fi Acta non Libellaverit That though 
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 * Intaxatime not Libelling, this Oath is not required: ] Here he fal 
 expenſarum 


tarare eaſdem. That theſe Charges ought not to be taxed without fff 
le fat, ded the ſaid Sum: And this (as I remember) 1 K 
de lato Jura- mMaticos, | 


_ Fentiam ſuper | 3. A Taxation being made of the aforeſaid Charges, if 4 


| ci enda. | 


\ 4 


=: De Prallice of te Parr 


A 4 


| deſires may be taxed ) to be null and void; and tha 
there be an Appeal moved thereupon, the Appellant wil 
get the Victory: L Yet in this Taxation of Expence if 


f to make a Thing Practice and not a Practice at one off 
tris debent cin. j t a 5 
currere, the ſame time. However, from this confuſed Order if 

1. Judex delet Mr. Clarke's exprefling himſelf, we may infer thus mul. 


2. Vitor de. Oath, That the Party has really disburſed * or em 


3. Jude deber heard has been practiced ; but conſult the PraGico: Ny 
mento ferre ſen- 3 
8 Defendant may deſire the Plaintiff may be admoniſhed i 
de expen. n. 7. pay the ſaid Charges taxed againſt ſome convenient Dill 
Alciat. de ex- Or elle that he appear on ſome Court-day, after the Day 
penſic. Set. appointed for the Payment of the ſaid Sum, and fee hin 
1 Excommunicate for ſuch his Non. pay ment; which Petiti 


denmatis fi: fe- the Judge does accordingly grant. 


His not taking Care to give in his Libel or Dai 
ration at the Time which the Judge aſſigned 
that Purpoſe, „ 


1. The Defendant's Petition for a Libel, 
2. What Charge is due, if there be another Time aiſegned] 
2 Libel, „ e 
3. The Manner of diſmiſſing the Defendant, if no Libel l, 
Den in according to that ſecond Aſſugnation. 
4. A Monition for Charges, as in the laſt Set, 


Orr "AY * 725 E g bo — Et 9 5 5 9 25 ft | = 8 ws "hu = - q 2 o 2. 


F 


2 * 


* 1 * the Fourth Chapter laſt foregoing, we ſhewed "of 
| the Defendant's Proctor might deſire a Libel, 9M 
his Client to be diſmiſs d; which he moſt requeſt in lie 
ner again, in that Day which the Plaintiff had aſſigned i 
Purpoſe: At which Time, the Judge may, of his me 
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cha Wc, (or for ſome good Cauſe being alledged) aflign 8 

art ¶ithout any juſt Cauſe of Grievance) another Day to the — ll 
nes Hor of the Plaintiff, in which he may give in his Libel. 
e (ol. But in this Caſe, the Plaintiff ought to pay the De- 1 
"ne ant Twelvepence for retarding the Proceedings of that — 
der My. The Payment of this Twelvepence, was wont former- 
sm by che Stile of the Court) to be duly obſerved; but 
10ut (Rv for ſome Years paſt it was wont to be demanded b 
em Proctors: Whence it happens that many Proctors are 
ess to = in their Libels, and do ſometimes prolong 1 
ico: Time from Day to Day, for Three Court.days at the 4 
N before they give in their Libel, 5 TT. 

. Now if no Libel be given in at the Second Time ap- 

„ges ited for this Purpoſe, the Judge (at the Petition of 
hed WY Defendant's Proctor } ought to diſmiſs the Defendant 
ent Dl Charges, which he ought to tax to Thirteen Shillings 
e Dy WY Fourpence, according to the Cuſtom of the Court, which 
ee hin tom is Warrant ſufficient for the Taxation of that Sum: 
ber much that neither the Defendant nor his Proctor are 
ed to ſwear, whether the ſame were expended and 
urſed, or not; and therefore, in this Caſe, the ſaid 
nis due, Whether more or leſs was disburſed and expen- 


1 


r Dad Upon this, a Monition is to be decreed, for the Pay. 
of the ſaid Charge, in Manner and Form as in the 


zued! 


Noing Paragraph. 
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. perhaps the Party alledgeth the Payment or Satisfadl | 


( e) M ub; ſ theſe ariſe from many Cauſes; (c) as by reaſon oft 
Seit. præteres Judge, (who may be excepted againſt by Recuſaii 


4 * 
w. has. „ 
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CHAP. Vt 
Of Exceptions. 


© Ks 


1. What they are. | ops 
2. How many Sorts f 7: 
3. In what part of the Proceedings they may be urged. 
4. The Manner of the Defendams urging theſe Exception, 


«by 3 ey "ES 5 . EEEPC TD LO Es * TY ae ä 5 
r e wa rd 
a a : s * * . : 


1. 1 Cannot much excuſe this Method from being pris 
ſterous, ſeeing what is before precautioned, touctu 

the State of the Plaintiff, might properly be reduced ui 

this ſame Title of Exceptions. This Word Exception, u 
in general, does ſignifie every Judical Act or Dell 
whether propounded by the Plaintiff or the Defend 
but taken more particularly, it does ſignifie an exclull 
. or delaying the Action (4) or Intention. 
proc. Cam. tit. 69. u. 3. Alciat. de excep. Mynſ. Inſt. de except. in rub, u. 8, 9, 10, ., 
13. Panorm. in rub. d. except. Lanfr. ibid. f | 


* * 


(b) See Mynſ. T. 5 Now there are many Sorts of Exceptions; ( 5 ) ll 
d. except. per. are Peremptory (which are either ſimply ſuch, ot of 
rr. & præſir- fenſive); others are Rey, which deter the Cauſe; a 
8 14 theſe are alſo Twofold, (Scil.) Dilatoria Solutions, ( wah 
of what is ſued for) and Declinatoria Fudicii, which 
Exceptions, in order to the declining the Cauſe. Ml 


ex perſme ſ. (d] Provocation, &c.) by reaſon vf the Arbitrator, | 


rung peg whom in the following Seck.) by reaſon of che Pa 


ſunt procurato- tiff, (of whom we ſpoke fully in the Two foregdl 
rie . 1. 2. uf. Chapters) by reaſon of the Proctor, the Advocate, the ul 
& n.4.5- the Witneffes, the Interrogatsries, publick Inſtrumd 
(4) Menuale Poſitions, Sentence, &'c. A Third Sort of Exception 
jur. verb. ſig. called Medic, or Mixt. A Fourth Sort of Exceptions, | 


verb. exceptio. 
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I | : Y ; \ 77 Ge tan OI 8927 
ed Asomalæ (4) or Irregular, becauſe they follow not (a) Recbach. 
Form of any other Exceptions: Of this Sort, is an Ex- Nx. civil. lt. 
ion againſt an Excommunication. CEPT 
WW. The Exceptions may be urged more properly in 
Wc part of the Proceedings, than in others. The peremp- 


0 y Exceptions (which ſome call Perpetual) may be 


ed or propounded in any part of the Proceedings, ben: 
ti be concluded in the Cauſe. (5) The Dilatory (which (b) raft. 4. 


A 
= 
* 
2 
3 


» 
N 
% 
pft . 55 
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A 


e divide into Temporal, Perſonal and Real) ought to ect. n. 3. 1 
rropounded and urged before the Conteſtation of Suit, x 
on. cheſe are they we have even now ſpoke of, touching the | 
Wc of the Plaintiff, which are called by Mynſing. Procura- | 
g PO Exceptiones. (c) Of which, the Recuſation of the (<) by 5 

| , Ve 20: excep. Sec. 
toudiee is another fort; Yet if in caſe the Party thus ex- Sratreen.t.. | 
edu ing have not knowledge of theſe Dilatory Exceptions 4 per ws, 
hu. chat his Adverſaty was Excommunicate, ora Minor, 
Dei ) until after the Suit be conteſted, then he may urge 
fenan Exceptions any time before it be concluded in the 


e, but none (4) after. The mixt Exceptions, in reſpect (d) wyrſ. ib. 
eir Circumſtances, may be reduced to the Two former; u. 5. W.ſemb. 
Wefore they may participate equally of their Privileges: F.. b. u. 10. 
bo 1 underſtand Alciatu, in his Furs utriuſque praxi 
4 r N Sect. Mediæ ſive mixtæ, fol. 118, The 
gnalar Exceptions (which ſome divide into Favourables 


„ Of oe) ſeem to me to be reducible to the former alſo, 


12 


aule; M eh they are ſaid ( ex ſingulari quodam Fure ) to be pro- 

5, (a ed and urged, as well after as before the Conteſta- 

datisfa of Suit. (e) I do not intend in this place to ſpeak of (e) Rorbach 
wie Exceptions particularly one by one, only I ſhall hint proc. tit, 43+ 
uſe. Wem, as they fall within the Order and Method of Pra- „ 
fon Some have already been diſcourſed of, as they came 


R eculWecic Order to be conſidered: Thoſe which fall next 
rators, r our Conſideration, are ſuch as ariſe in reſpect of the LE, 
the If Wherefore the Defendant being ſatisfied, and ha- 8 
(orc ſufficiently urged thoſe Impediments (/) on behalf of (f) Vide Ale. 
„the dverſary, (viz. the Dependance of a Suit betwixt 47. prox. fo. 
{tru in another Court about the ſame Matter; the Fal- 38. ad fo. . 
pi10 or Illegality of his Proxy, and ſuch other Things as | 
p10 i even now mentioned 2 this Sect.) it is * 
—_ — that 
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that he conſider the State and Condition of the Jug, 
who is to judge betwixt them, (though this were mot 
conveniently and orderly done, before he either ex 
or accept the Perſon of his Adverſary ) ut tals fir, w 
recte interjudicet ; So that, if need be, he may uſe theſe id 
| lowing Exceptions of Recuſation of the Judge, the h 


he Act 


competency or Unfitneſs of the Court, & c. which he ny W-culati: 
4. Under theſe followin Proteſtations, (Scil.) of u by 
' conſenting to the Judge of the Court, (as a competalif rend 
Judge on his behalf) nor any way proroguing his Juri ing | 
cCtion, further than he is bound by Law. and 
| _ g | . | t of P 
Coe OR We 33 _ tors; ( 
The Manner of this Recuſation, or Refuſing tiMWdiacely 
„ Judge. f 
„„ e Wing , 
1. Mat it u. 7 | Dame 
2. In what manner it is done, and ben. Ec Arbi 
Fi. What it u, and eg . 9805 
| 2 to whom it is ſo provoked. cation 
3. Another (but not 2. The Manner 7 the t the « 
2 roper } * ſes of it, with an Intimation ui ¶cient, 
lap Bagg i Fudge from whom it is pro ® to b 
1 hal the Fudge (from lng the J. 
5 3 &c.) muſt do, and bow the ers dete 
77 ſempt a ſaer, ty provoking muſt prove ibi Recuſ⸗ 
| ificat om- k | | 
OS ea hong 1 5 L Prowocation. | | Dy 
ud. TE ng I Net 3 
e ba 1. T Eis fort of Exception, by way of Recuſation, is age mult | 
& 13%. Il fuſingor Declining of the Juriſdiction or Audi lay, 
ba) Zeuch. Jur. either in reſpect of the Judge his Inability, (4) ot n by 
5. 5. Se. 4. F. ſome Cauſe of Suſpicion; as where any is convened beil Judge | 
7 . 12. a Judge, whom he ſuſpects (5) or thinks is not a Pee the 
(b) e per indifferent in the Matter. . detern 
for. de recus. Or verb. Procetur. Se. ult. Emer. pr. Ii. 4. u. 5 5. Gail. I. 1. h/ 33. Of e, does 
Epiſcopi recuſatus cauſe ejnſdm nen coram arbiiris ſed ciram Epiſe, 6. 4. Sci. fro "ol (or 
delig . n. 6. 3 — auſe) 


PREY . 
n 1 an 
ene ad * CY 
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| » * 
* 


2. The Defendant, who intends thus to Except, ought in 


preterea u. 2. 


ede firſt place (before he conteſt Suit, (a) or accept a Li- (a) uff. tp. 
i chink, nay before he admit or object againſt the Per- 4 excep. 8:8, 
in of his Adverſary, leſt by admitting or accepting any 3 
he A& he ſeem to approve his Juriſdiction) to draw his 1 FJ. 


Wverſary, (5) or that ſome Suits do 
Wpcnd betwixt him and the Judge, (ſpe- 
Ping the faid Cauſes ) and ſuch like, 
and in the concluſion of this mat- 
of Recuſation , he ought to refer 
& Cauſes of ſuch Recuſation to Arbi- 
Weors; (4) and then there ought im- 


be named, on behalf of the Party fo 
Wing, and the Judge likewiſe ought 
name as many on his behalf; and 
e Arbitrators are made Judges, and 


t the Cauſes of this Recuſation are 
Wicient, then the Party ſo refuſing 
Slit to be diſmiſs'd from further obſer- 


Specul. per tot. 6. d. 


bately Two or Three (e) Honeſt Men 


n judge concerning theſe Cauſes of 
ulation ; (F) and if they determine 


cuſation into Writing, ſpecifying the Caules of it, (vix.) * 
Wat the judge is his Enemy, (the Cauſes of which Enmity 
abt to be inſerted) or that he is nigh of Kindred to his 


(b) Si fit ultra tertium gradum my 


eft juſta Cauſa ſuſpicion. Bouric. de 
Officio Advocati, c. 16. p. 46. J. 1. 


(e) Specul. d. recuſ. SeF. 2. Mer ant. be 
app. 1. 27. & 


deinceps. 


(d) Hen. prax F. 33. verb. Couſs . | | 
Suſpicions & F. 38. Alciat. prax. 
fd. 117. 


(e.) Quis debet eos eligere wide Lan 
franc. de recuſ. u. 11. 9. | 
(f) Alciat. ubi ſ. Lanfr, 4 reenſ” 4 
11. & num. 9. Sect. ſupra diffs forma 
recuſandi Judicem bales per tor. 


che Judge fo refuſed, or his Court: But if the Arbi- 
Wors determine the Contrary, (vix.) that the Cauſes of 
$ Recuſation or Refuſal are not ſufficient, or at leaſt not 
Wciently proved; then the Party fo refuſing is to be re- 
ed to the Judge, who was thus refuſed. But enquire, 


\ i; aP muſt be Judge (in this Caſe) in the Cauſe inſtituted. 

udien ne ſay, the Arbitrators * of this Recuſation; if ſo, then * Silat. de re. 

) or eh by what Law they are made Judges, and whether cu. fo. 117. 

d ben Judge thus refuſed, or ſome ſuperior Judges, ought S.. Duo prin- 
2 pe e them this Authority of Proceeding in the Cauſe, cipales. Specul. 


3. Oe 
fingn # 


| 


2. 


determining it. But if the Judge, who is refuſed as . 
e, does not likewiſe name Arbitrators on his Part, fo 
(or at leaſt before he make any Proceeding in 
| Cauſe ) as the Defendant K. given in his Recuſſto 
3 


de recuſ. Sek. 


ry 
Mat- 
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Matter, and has named Arbitrators on his behalf, but does 
proceed in the Cauſe againſt the Defendant ; all Thing þ 
(a) Myaſ. 9wo- done by the Judge (4) are Null, or at leaſt Unjuſt; ay 
vm Fergie : 1 the Party ſo refuſing the Judge, may appeal upon ſu 
. | a7 Actions or Matters ſo attempte 0 b ) by the Judge refuſe, 
mer. tit. 4. n. Or he may complain of their Nullity to a ſuperior Judpg 
66. Imocen. and he {ball obtain the Victory in ſuch his Appeal or Com 


Abbas. d. Jad. plaint; notwithſtanding, that theſe Things ſo attemptd 


e, cum ſpeciali (if they had been done before the Judge was fo refuſed) 


a app! 42x. might probably have been Juſt, and no more than hatt 


cConſil. 89. vol. 
: , 75 Tholss, 
£01/10 479» | 55 | | | „„ 
verb. late, 3. There is another Sort of Recuſation, (though nath 
655 agrees properly and perfectly ſuch as the other) and this call 
2.c. 6. y. 556. Provocation, which ſome affirm to be an Aquipolia 
daran, confil., Term with the Word Appellation (c) or Appealing, thoug 
Tn. 
(c) Gail. l. 1. Provocation, which is made out of Court, (4 ) the Cal 
14 „ not being begun: In which Caſe, it differs both from: 
cum fit Rem, 3. Appeal, and a Recuſation; as if any does ſuſpect lon 
v. 21. de app. Judge ( Scil. the Ordinary of the Place where he ling 
* b. for ſome of the Cauſes mentioned in the foregoing Nu 
6. 4. SeF, 2. 
An u. 4. 


Law might require. 


the ſaid Judge doth intend to proceed gion him 
Ol/. 120, ſome Cauſe of Correction, or (if it be a Clergy-man)t 
put him to prove what Title he has to his Benefice oc! 
any other Cauſe whatſoever, which may robably I 
moved againſt him of the Judge his meer Office in i 
;, Caſe, the Party having ſuch a Suſpicion , may prom 
from the Judge he fo ſuſpects, to a ſuperior Judge, 4 

may immediately ſubmit and ſubject himſelf, his Nan 
Credit and Goods, to the Protection and Safeguard! 
that ſuperior Judge. Now if in caſe this Provocal 


be made from any Biſhop, his Official, Vicar-Genera, 


Commiſſary, (within the Province of Canterbury dl 
ure ) the Archbilhog, or his Official of the Arch 
the Auditor of Cauſes, in the Court of Audience in 
turbury, is the ſuperior Judge in this Caſe, But il 
Tod, this Cauſe of Provacation given by any other inf" 


Judge, ( vis. an Archdeagony gr his Official ) then "ſy 


ſome ſay otherwiſe; ( Scil. ) that that is properly cal 


ber, or for any other Cauſes whereby he may juſtij al 


RT 
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Provocation. In this Caſe, Mr. Clarke ſays, he has known, 
that (if the Citation of the inferior Judge were decregl 


Tior Judge) the Provocation avails as much, as if no G 


tation, and may intimate the ſaid Provocation to the Judz 
further Proceeding in the Cauſe. ' 3. Upon this the Judg, 


Proctor) appear before the Judge, to whom it is fo pt 
| Voked, and obtain a Decree to proſecute this Provocat 


- Cuting che Appeal, and the ſaid Judge, from whom it # 


__ — . 


cited to appear before him for any of the Cauſes ator that he 


ſaid, or do really cite him by a publick Edict, before di aid Juc 
his Provocation is admitted by the ſuperior Judge, zu che Par 


intimated to the inferior Judge. 2. Becauſe in this Ck gard he 


the Recuſation ſeems rather to have Place, and not th 


* 


uch Pr 
tion it 1 
notwith 
it the 
Libel, t 
abſolvec 
lremittec 
demned 
Judge, 

rouble 
I mi; 
and Di 
quent © 
That R 
from whom it is ſo provoked, who ought to ſupercede iExcepti 
de) aga 
phich 1 
dy Trip 
then 
Xceptic 
e Cot 
he Re, 
Wiihed 

em. 


in the Abſence of the Party fo provoking, and nothing 
were executed Perſonally upon him, before ſuch his Pn 
vocation was given in before, and admitted by, the up: 


tation had been decreed: And although the Party pro 
voking were cited to appear before the Judge, fronlf 
whom he ſo provokes, before this Provocation were inf 
timated to the ſaid Judge; yet the Provocation is valid 
and the Party provoking may appear on that Day, i 
which he ought of Right to have appeared upon the (i 


from whom it is ſo provoked, may (by himſeli or f 


on, as in a Cauſe of Appeal: And if the Party fo prow 
king, being lawfully cited, appear not to proſecute tis 
his Provocation, the Cauſe, for which it was fo provolel 
is to be remitted, as in a Cauſe of Appeal, for not pio 


fo provoked, may proceed againſt the Party, (lo pi 
voking ) either of his meer Office, or at the Promotidl 
of ſome aſſigned for that Purpoſe ; or at the Inſtance i 
any other Perſon: But if the Party ſo cited do profeclt 
this his Cauſe of Provocation, he muſt give a Libel, ai 
have a Time afligned to prove it, and if he do proli 
ſufficient Cauſe of ſuch his Provocation, (though prot 
bly not all that are ſpecified therein) the Judge ought ! 

ronounce that he hath juſtly provoked , and that ti 
45m; from whom he has ſo provoked, is no compail 
Judge (or rather no indifferent Judge) for him, 


tis cont, 1 
2, 7 ann 
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that he ought not to be convened: before him ; and the 
ſaid Judge ought to be condemned in Charges made on 


aul che Part of the Party provoking , and that juſtly, in re. 

"WM ard he could not but know the Juſtneſs of theſe Cauſes of 

thi fich Provocation, as well by the Tenor of the Provoca- 

un don it ſelf, as the Tenor of the Libel touching the ſame; 

el notwithſtanding which, he yet ſtands in Conteſt. But ; 
hin ir the Party provoking do fail in the Proof of his 
Pro. Libel, the Judge, from whom it was provoked, is to be 

ſun abſolved or diſmiſs'd, and the Party provoking is to be ; 
emitted to his Court or Juriſdiction , and is to be con- 


Jemned in the whole Charge made on the Part of the ſaid 
Wudge, by reaſon of his injuſt and cauſeleſs Vexation or 


e Trouble. . 
va 1 might next proceed in order to ſhew the Manner 
„ind Difference of Replications, being Things fo ſubſe- 


ic Muent to Exceptions. Let this only ſuffice to tell you, 
W hat Replicatipn is no more than a Species, or kind of 
Wxception, to which every Plaintiff has Recourſe (if need 
te) againſt choſe unjuſt Exceptions his Adverſary urgeth, 
phich is alſo oppoſed by Duplication, and that again 
y Triplication, & fic uſque ad quadruplicationem , and all 
them in the ſame Order of the Proceedings as the 
xceptions, that is, if the Exceptions be before or after 
e Conteſtation of Suit, theſe muſt be fo too. I refer 


Wiisfied of theſe Things, and the Order obſerved about excep. &. Repli- 
—_ | TT” | ITE ca. in rub. & 
| | . text. u. 2. ants 
1s cont, ultr. duplicas um licet progredi, ſed poſt uſque ad quadrup. Speculator. T. de replica · 
2, Joannes Andr. & Batr. in c. extra de excep. Alciatus d. Replicatione, 1. 119. 


| thall now proceed to my propoſed Method, which is, 
Þ ſhew the Order and Manner of Proceeding, ( in Cauſes 
ed in theſe Courts) from the giving in of the Libel, 
en unto Sentence; and that firſt in Plenary Cauſes, 
d then in Summary Cauſes. Then I ſhall proceed to 
ew what Tam de Proceedings are more eſpecially re- 
red in fome Cauſes more than others, as in Cauſes 


Appeal, Cauſes of Defamation, &c. Wherefore ha- 
8 ſuppoſed all the Three Perſons, J7udicium conſtunentes, 
a | We to 


he Reader to my Authors themſelves to be fully « op 4. 
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Tho Praifice of the Parr I 


to be capacitated, ſo as to be termed refs, ſt antes in Jud. 
cio; it is now convenient that the Plaintiff ſhew forth his 
Action by a Libel, that fo the Defendant may deliberate 
with himſelf, whether he will Contend or Submit ; that 
ſo, by knowing his Charge, he may know how to make De. 
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| Exclefiatical Courts 


NY 7s THIRD PURE 


2 | CHAD. 1 


De Manner of proceeding in Plenary Cauſes, from 

the firſt bringing or giving in of the LIBE I. 

or Declaration , even until Sentence be given and 
| executed. : e 


SECT. I. 
Of a LIBEIL. 
| 1. What a LIBEL «. 


2. How given into Conrt, and how admitted by the Fudge; 
and bow the Defendant is admoniſhed to anſwer. 


Shall not here trouble you with the ſeveral Species 
of Libels, nor the divers Acceptations and Defini- 
tions of them, nor their Structure, c. ſeeing 1 
have intended a more particular Diſcourſe to that 
Furpoſe (Deo favente,) A Libel therefore (in ſhort) is _ 

| ved, 


(a) W:emb. F. uſually drawn; (a) and in general, it ſignifies all manng 
di edend. n. 2. of Writing: It is taken figuratively, as when the Matte 


(o) 2. fler 


de lis conteſt, Court, the Plaintiff's Proctor ought to exhibit the ſame, 


| eodem tit. in be aſſigned to anſwer thereto, (at which Time he ouph: 


Jil. 133.111 


.. n 


ved, 4 Libro, from bl Book, whence formerly a Paper wx 


is put for the Thing contained; but properly in this Arpy. 
ment, a * is taken for a Writing which containeth th 
rubric. d. Liked Action, 00 E - 
li obls, Sect. 1. 
1. 11. Specul. 


2. On that Day wherein the Libel is to be given ins 
SeF. 1. Socin. and deſire it may be admitted, and that the Defendant may 


rub. Alcan, alſo to give (c) a Copy of his Libel to the Defendant; {Make th 
fil. 103. Proctor) whereupon the Judge admits the fame, and repeas eduaint 
{c) Alciat. & it in vim poſit ionum, Cc. and afligns the Detendanc to an. i his Mat 


Libelli ob. fol. {wer to the ſame the Court-day following, and this js called More th, 


. 5 Ry dilatio deliberatoria, (d) being given the Defendant, wih Her- the 
{ ) Alti at. ib. intent that he may conſider whether he will ſubmit, q ho £2! 
contend. Now it often falls out, that there is occaſion ior {Pm off 


the amending or altering of the Libel, which is to be don: them 
ſometime before, ſometimes after, the Suit is conteſted; MF "1085 « 
| Wherefore we will conſider the reſpective Caſes, in which {F""* ( 
and when theſe are permitted, before we come to the prin i end. 
ipal Part of the Proceedings, which is the conteſting d 2+ Ne 
"Cote. Treo FC nd whe 
erally 1 
V . Nee Suit 
SECT. 2, We Cale 
Ac 3 Ed i ch Thi 
Of the amending and changing, or altering Thing obſcur 
contained in the Libel. Polly dr 
1 0 1 Fo” pereof 1 
1. What Emendation, or amending of a Libel w. ndant, 
2. When, in what Caſes, and how many Ways it « permitted, Irtitude 
or not permitted. iy 1 785 is onl 
3. The Manner of re voking or alledging an Error committed IMpnteſte. 
in the Libel, as to the Name or Sirname of either of ih nende 
Parties, &c. „ | „ aſon © 
4. What Mutation, or altering a Libel 3. 14 hence 
5. When, and in what Caſes, it is or is not permitted, s cat 

6, Nia 


* 


reer 
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ur Il. Becleſtoftical Cm.. 


pay; alſo the Party not proving his comrary Matter, how 
liable to them. 5 5 

7. When and what Sort of Security is required of the Parties 
in Suit, and to what Purpoſe, and whether only one or both 


[of them, 


and Intricacy, and fo little underſtood by our igno- 
Want Proctors of this Age, I will therefore inſert ſo much 


is Matter. Emendatio, or the amending of a Libel, is no 


Who corrects or amends Things ſuperfluous (by cutting 
em off), Things conciſe, or (not full enough by adding 
Þ them) Things imperfect (by ſupplying what wants), 
bings confuſed (by diſtinguiſhing them), ng Frcs 

1d to 


hich ure (by declaring them), he may be properly 
1 2. Now when and how this Amendment is permitted, 


erally permitted before the conteſting of Suit, but after 
e Suit is conteſted, it is only permitted in ſome particu- 
Caſes. Firſt then, The Libel is amended, by declaring 


| obſcure, incertain, general, confuledly, and prepoſte- 
Pully drawn; in this Caſe, an Amendment or Declaration 


rtitude, Obſcurity, &. But if he except againſt it, then 
is only permitted to be amended before the Suit be 


Wnended before, then are all the Proceedings null, (by 
aſon of ſuch Obſcurity) and the Sentence is invalid. 


Yolcuricy of the Libel to be declared, but only that they 


Win barely 


6. When and what Charges the Party amending is liable to 
T His being a Matter of ſuch conſiderable Moment 


nore than the taking away or removing the Fault or Er- 
For, the Subſtance of the Libel remaining entire: So he 


d when not, is the next Thing to be enquired: It is ge- 


ch Things are as obſcure, as when the Plaintiff*s Libel 


dnteſted, and not after, and in that Caſe, if it be not 


hence Speculator in tot. de lib. concep. Sect. ult. verſic. cautus, 
des caution the Proctors, That they do not deſire the 


Pot of Myr/inger * (touching this Point) as will ſerve to * jwp. 7; as 
Wake theſe dull Souls (nay; thoſe who are altogether un. Aim. Sec. 
cquainted with theſe Proceedings) plainly to underſtand $/ min. 


hereof is permitted, even until the Sentence, if the De- + Gai. 
ndant, who is conven d, do not except -þ againſt its In. *. 11. 


p > 5 . 4 
eee enen ene FRY Af UC AV FERN. 


#® What theſe general, univerſal, or ſingular. * In univerſal Actions, i 


| ofthisfſame Inheritance, 


ET 
\ 


ee — — — —— | | — — 

5 & RRR Par 
barely object, that the Libel is obſcure and general, 6, 
which if the Plaintiff omit to amend, the Defendant mall 
null the whole Proceſs. Secondly, The Libel is amend 

when any Thing is added to it, and in this we muſt ; 
ſpe& whether this Addition be made in Actions which WR” ae 


. tolerated to add any Thing to the Libel, even until th 


the zoth Se, Sentence, E. g. where any one ſues pro Hereditate, or l 
6 we may by this underſtand all thoſe why 
Title de 4#i- (having a Right to the Adminiſtration ) do ſue ſome tem i 
. at u. 22, rary Adminiſtrators, who have got Goods of theirs iny 
their Hands, either by a falſe and illegal Power, or oth. 
wiſe, but I humbly ſubmit this Diſtinction to the Learned) 

if they do expreſs what Things or Goods did abſolutely & 
long to the Eſtate they ſue for; yet are they not prohibit AF 
When ever they pleaſe (or find it out) to add what mo the | 
comes to their Knowledge: For ſeeing it is controvertedi 
general, that ſuch an One has ſuch a 17 * to ſuch an Eſta, Wil 

[ Inheritance or Adminiſtration) it ſeems to follow con 
ſequently, that he has not only asked or requeſted tix 
particular Thing named in the Libel, but alſo what «ref 
_ elſe might any way belong to that Eſtate he fo ſued o- 
therefore, in this Caſe, an Amendment ought not to be d- 
nied. The fame may be ſaid in general Actions, ſuch 3 
a Tutor or Curatorſhip, that is, where the Pupil con 
menceth ſuch an Action againſt his Tutor or Cura, 
and expreſſeth in his Libel only ſome Things which war 
ill managed, waſted or concealed by his Tutor or Cu 
tor; yet may he add ſeveral other Things (until Sentence) Tand 
as he finds them ont, or that they come to his Know Re 0 
ledge: But how the Libel may be amended in a ſingh ee 
Action, is our next Enquiry. In this Caſe, we have a foi 
fold Conſideration; for ſometimes there is an Amendma 
to be made touching the Thing ſued for; ſometimes th 
Amendment reſpects the ſubſtantial Matters of the Libe! 
very often it reſpects the principal Qualities, and ſom 
times the adventitious Qualities. Firſt, If the Amendment... 


1 


reſpe& the Thing ſued for, or ask'd, (Sci!) becauſe thet may, 
Is more due, 285 by Law than a Man doch fue h de L 


or name in-his Libel at firſt; the which Miſtake he or 
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0 | aifie, by adding more to it afterwards ; this, Mynſinger 


ith, may be done both before and after the Suit is con. 


"Wed, even until Sentence, and this he proves to be 
10 je Sence of Fuſtinian his Words, [" S; 1 petitum ſit, 
bn Lelererm, fines, & c. from the Tenth Number to the 


d of the Sixteenth of this fame Paragraph, where he very 


* egantly confutes the Opinions of Accurſus, Bartolius, and 
9 bers, who ſeem to put a different Interpretation upon 
wis Text. Secondly, If the Amendment have relation to 


e ſubſtantial Matters of the Libel, it may without 
yo Wndrance be done before the Suit be — — but not 
he, "Yard * And this Opinion is generally received, as 
155 i in a Criminal as a Civil Cauſe. Now the ſubſtanti- 
iy b Parts of a Libel in a Criminal Cauſe, are ſaid to be 
jg 9 eſe, (Scil.) To name the Judge, to expreſs the Montn 
ache Place where the Crime was committed, c. And 


ber Wing the Subſtance of the Libel conſiſts in theſe, there - 
alta We they cannot be amended after the Suit is conteſted, 
7 co which Time the Judicium is ſaid to be Acceptum) but 
1 1, ME Pefendant is to be releaſed from this Accuſation, ipſo 
it * bpoſtulante, the Defendamt urging this: Nay, the J ales 


ay ex Offizio reject the Libel, (which is ſo ta be amend- 


9 atter the Suit is conteſted) though the Defendant urge 
uche, ſeeing that in Criminal Cauſes, if it be omitted to 
| con ve the Place andi the Time; the Libel is null, p/o jure. 


a Civil Cauſe, the ſubſtantial Part of the Libel conſiſts 
the Concluſion or Petition, ſeeing it is required that 
flow rightly from the Premiſes, and that one Propo- 

on do orderly cohere to another, as if any ſues me 
Land, (and in the Concluſion of his Libel,. he adds 
W: Realon'why he asks it) becauſe he is become one of 


urator,ſ 
1 went 
Cur: 
ence) 
K.now- 


ing s Houſheld, . This Conchufion is frivolous, and by 
inal means the Libel would be void, whether the Defen. | 
e object againſt ie or not; neither is any Amendment of 
Libel ermĩtted after the Suit is conteſted, ſo that thereby the 
bm Procths is voided, for the Libel ought to have 


admett 
e theth 
ſue fot 
8 would 
rei 


the Libel; then is it only permitted, before the Suit 
conteſted; E. g. if a Husband accuſe his Wiſe of having 
4 Som: 
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Fe neceſſary,” dr (at leaſt ) preſumprive'* Concluſion, * Hage, 
idly, If the Amendment refpe& the Principal Qualities Petit. ib. 3. 7. 


AT III. Eccleſſaſtical Conrts. 


Il 

"vl &cfiuous, being nothing at all to the Purpoſe. Thus far 
1 LF the Amending of Libels; if after the Amendment, or al- 
ting of a Libel, the Deſendant is not inſtructed how to 
anſwer, indulgenda eſt ei nova dilatio, he ought to have 
db other, or a longer Time aſſigned him, to deliberate whe» 
urth er he will anſwer negatively, or ſubmit; but it is other. 
s, Mie, if in caſe he know, or is informed beforehand, of the 


Witter which is to be added: But this Controverſie is beſt 
cided by Cuſtom, which is the chief Interpreter of the 
3. Now comes Mr. Clarke to ſhew the manner of recti- 


ng this Error or Amendment. If (ſays he) an appa- 
ik: dt Error be made in the Cauſe; as to the Name or 
akin name of either of the Parties; or an Error be commit. 
hat in any Computation, by writing an Hundred where 


enty ought only to be wiit: L This is the Third Sort 

Amendment, which is made by Detraction, even now 
ntioned by Mynſinger: ] Or it there is an Error commit- 

in the Name of a Church, which is in conteſt betwixt 


s, ao Clergy-men, (either for the ſole Right thereof, or only 
* e particular Tithes belonging to it) or in any Thing 
Is, ; 0 (as is aforeſaid) that this Error do appear mani- 
m: by the Proceedings themſelves, and other Things done 


he Cauſe; then the Proctor may alledge, That by the 
[take of the Writer of that his Libel, Allegation, or other 
ter given in on behalf of his Client, the Name [| Jobu. ], 
ape che Word [Rector], (naming the Word or Sentence in 
Ich the Error is committed) is inſerted, and writin ſuch 
article or Poſition of the ſaid Libel, Matter or Allega- 
, and in ſuch a Line of the ſame ; (computing from the 
dor Foot of the ſaid Allegation ) whereas in rr 
d, this Word or Name | Thomas |, or that or theſe 

s to rds, ought of right to have been inſerted; as is apparent 
he Proceedings themſelves, and the other judicial Acts 
le in the Cauſe (to which he muſt refer himſelf ). 
lie erefore he muſt revoke and ſubdue this Error, to all 
1 in ts and Purpoſes in the Law, and deſire that it may 
on ii ccounted as revoked and ſubducted; and that inſtead 
1 Hau bat Word or Name [L Jon], or of the ſaid Words, Cc. 
Word [ Thomas, ] or this Word | Vicar, &c.] may be 
© © inſerted, 


_— 


4 ; 11 doch a principal Qualities beſore ſpoke of by * Mynfinger ). Thouph 
reſpect the this Decree of the Judge, of revoking the Error, may and 


on tothe ſe- of it by the Proctor alone is e if ” _ or Er: 
© renner ror do appear by the Proceedings to have been the Fu 
Changing of « of the Writer: Thus far Mr. Clarke, Let's return agia 


ter inſerted. 4. We have now done with the amending of Libekzf 
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inſerted, to which the Judge condeſcends, and orders ſo 9 
be done, (An Error of this nature ſeemeth to reſpect the 


ficſt Limirati- is wont to be interpoſed ; yet the revocation or ſubduding 


cond Rule 


Libel) hereaf. to Mynſing er. | 


we now come to the other Part of Mynſinger his Purpols 
Seil.) the Mutation or Changing of Libels; mutare Lil 
lum, to change the Libel, is to vary and alter the Subſtana iſ 
of it, and (by leaving the old Action) to propound 1M 
new One, or omitting what was before repeated, to requi MF. 2>< 
ſomewhat elſe: To this, the J. C. add the accumulatin 
of Actions, which is nothing elſe but the conjoining two 
veral Actions in the fame Libel, againſt one and the (an 
F. Now when and in what Caſes this is permitted, i 
our next enquiry : In which there are two Rules to be ert. 
| ferv'd, 1. Before the Suit is conteſted, Mutation is rea 37A r 
larly permitted; yet ſome Caſes are excepted, in whid 5 ays 
neither that nor Amendment of the Libel is permitted. vi xp 6] 
Firſt, Where any intend, under Colour of this, to r 3 Ee 
his or their Confeflion. Secondly, It he intends or it uy Fo 
to take away the Right he even now ſues his Adveiſ a he 
for. Thirdly, If a Mutation or an Amendment has old 4 L. 
been made already, or that there wants 1 Sealon +4 - 
for ſuch Mutation to be made, or elſe that for fome Cul oP es 
the ſame falls not within the Power of the Judge to p A 1 7 
mit it: As where a Civil Action being omitted, the Par i N i 
thus changing his Libel, doth intend a Criminal or Da War 
matory Action. Fourthly, If the following Action be nt Ul 
or taken away by Election; as becauſe the Actions col = Ut 
not once be admitted, or elſe becauſe they were cont A 0 < 
one to another. Fifthly, Where any intends a Mutat "Taps 
urpoſely to defer the former Action, or to renounce i — . 
fote Inſtance of that Carfle ; in theſe Cafes, a Mutant! „ de 


8 . Gi 
not permitted, But if any intends abſolutely to remübe 1 


o 


F Sl Pc”. Ct e Tho Het 
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(e) Mul. ibid. ſo ſoon as he receives the Libel, ought to give Secull 
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to a. Concluſion.) If the Party propounding this defenſive 
Matter do make Default in the Proof of it, the Term Pro. 
batory (aſſign'd for that purpoſe) being elapſed, the ad. 
verſe Party may alledge, That N has made Default in the 
Proof of the Allegation given in by him on ſuch a Day, 
and that the Proceedings are retarded, referring himſelſ tg 
the Acts of Court, and deſire the faid Party to be con. 
demned in Expences for fo retarding the Proceedings, C. 
And if this ſo appear to the Judge, he ought to condemn 
the Party in Charges, as is requeſted ; and a Schedule cf 
thoſe Charges being given, he ought to tax the fame, and 
_ decree a Monition for the Payment of them as above, lik 
as in other Charges of Suit; Oath being likewiſe madt, 
(as before) that he neceſſarily expended theſe Chatgs 
on this Occaſion. No doubt but if this Petition, touching 
the Charges for ſuch retarded Proceedings, were eager 
' purſued in all Cauſes, Suits would be much ſhortned ; fe 
then the Parties in Conteſt would not dare to give ſo may 


frivolous and dilatory Allegations to protract Suits, as noy C l 

they do. And this we may underſtand to take Place in d 3. F 

Things ſpoken of before, touching Exceptions, Replica 4. 7 

tions, & c. when or in what part of the Suit ſoever they ar 5. 7 
A „ 1 
. Now in this part of the Suit it is, that the Partie, , 6. 7 
Zeuch. Juriſ. Need require, do uſually inſiſt upon Security * ; What if ,,; 
prod. Elements Security is, how defined, and how many Sorts of it, 1: 7. V 
part. 5. Se#-8. fer the Reader to Weſembecy, Alciat, Mynſinger, upon la ce 


80 ee tutes. T. dc Satiſ dation. Speculator, Bartolius , and ot ben 
bene i JW" T. eodem. All of which agree, That not only one, but bai 


t n. nt. J. the Parties ought to give Security: The Plaintiff f out ” 
de Satiſd. Sect. g ; e ; 
80 hodie n. 2. to give Security to the Defendant, that he will perk 


Weſemb. in F. in his Proſecution of the Suit, (either by himſelf or ii . 


1b. . 3. Aeiat. Proctor) even to the End of the ſame; and this he o. 
ib. Spec. Sect. 1. to do before he offer the Libel of his Action, if the Delt 


(a) weſemb. dant requeſt it, but not elſe (a): And this he is obliged g. 
ibid. u. 3. do, either with Bondimen, vel per Cautionem Furatorian, | . 
(b) M abi his Oath (6); nor is it the Plaintiff alone, but alſo his f 
. S. Allies b. ctor muſt give Security, if required (c). The Defendi 


WER piu 


WW the Ju 


Set. fi autem. 


W:ſomb. wh; /, either by his made Promiſe, Bond, or Oath, that he 
6. 3. EN e at D 


abi * 


_ — — — — — hw | ——— — — a f 
ire Nabide in Judgment until the Suit be determin d. Alſo it * f. FPS: | 
ro. often falls out, that in this Part of the Suit, when the Cay. SF. Sed hodis | | 


ions are entred on both Parts to the Effect aforeſaid, the“! md. [1 
WD:{:ndant doth likewiſe intend ſome Action againſt the -7,75,ma, | | 
Plaintiff by way of Reconvention, in which Caſe Petitions A. nodes; m—_—; 
Wire mutually made on both Parts · ; of the which Proceed. 4 tia. ds | 


e. fe dei TOO: 


= Ee ate 
e of i 

and 5 | 

nade 5 | t 9888 5 : 1 | Las, 

22% Of the Conteſtatio Litis, or the Conteſting of Suit, 

overly a. | 
i mY rn 

mam A 7, bat it is, 5 | 

no 2. ANben it ought to be done, and by whom. 

tj a 3. How manifold this Conteſtation of Suit is. 

eplick 


4. The Mauner and Form of conteſting Suit, and by whom, 

5. The Manner of getting a Decree 1 the principal Party to 
anſwer to the Libel 3 by whom it c obtained. : 

6. be Manner of obtaining a Term Probatory, and by 
whom, „ 


ties, i 
at t 


t, Int : 7. What other Things are to be done at the Time the Suit w 
n In: conte ſted. | Eg 

_ 4 8 

- E have above, in the firſt Part of theſe Judiciary 


| oupl : V 


erfcrer Proceedings, as alſo in the Firſt Chapter of this | 
ert, explained all ſuch Things as are preparatory to Judg- 9 


9 
9 ent. Wherefore we now come to the Second Part, * in Alliat. de li. 
Des % Fudicia, (that is) wherein the principal Cauſes are cn. : 
liged oh ſeated ; and this is the Conteſtatio Lits, or the Con- 5 
im, ff ſting of Suit, which begins in the very Exordium of the + Spie. de fal. 
ic bot, and retains that Name and Order, even until the $e#. . 10. & 
enn entence. Now this Conteſtion of Suit is defined the “' ſent. Sect. 
ec 2c Formale +, the Fundamental Judicial Act, where- 1 rhe 1 
be he judge begins to take Cognizance of the Cauſe, being Cen. 3. O /G. 
di | Is i made con-. 4. 


IT re. rr % 54.4 v9 rue 7 
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8 _ ditic. for the better illuſtrating its ſeveral Diviſions, I ſhall add thi 
l lc) I refer the following Analyſis (c). IF. | 


. 4 Ebelli om. ſigned him to anſwer *, Wherefore if the Defendant! 


þ verſ. Cant us. 


art. 14. lib. 3. Preſence of the ſaid Defendant, or his Proctor, requeſt a 
(b) Alcier. d& Anſwer to the ſaid Libel, according to the Judge's Af 


bee, Afirmatve; 


49. n. 17. There are alſo Two other Diviſions in reſpect of its G 


lib. 9. c. 21. Criminal. 


PAR 
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made by a Narration of the principal Buſineſs (on the Plain. he L 
(a) Cujacixs tiff's Part) propounded in Law, and by a Contradiction (a), imſe! 
obſer. lib. 9. or an objective Anſwer following it, on the part of the De Miſax<d 
JJ nd tl 
pu — 2. On that Day which is aſſigned the Defendant to au. mothe 
lis in prac.c.66 ſwer to the Libel (%), the Plaintiff, or his Proctor, muſt, in | N 
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pd bi "onal 3. Now this Conteſtation of Suit is manifold ; therefors 


Reader to the 5 


| „ 3 15 w_ either 5 s relat. 
fig. the Word . General wed . _ Eventul Neat 
Lis, where he & | Negative, J % i 15 wade in expreſs F 
will find all — | which is \ Wicude, 


WT to wh 
Wniwer 
ed the 
Whcreto! 


d ; Words or Tacitly, I Pure. 
thoſe Diviſi- -—- | Twofold, Special. i a 


—— 


Quaſi conte- ¶ As where [in emergent Affairs, (ber 
fata, or in] the Suit is conteſted) and in which ub 


a manner | not lawful to conteſt Suit exprelly |, i: WR Ar 


2 

2 
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„ | conteſted | Suit is in a manner conteſted, and uM \ 

by the do. it were contracted in Court, by 1:8 ho 
1 bs | ing ſome; meer Interrogation and Anſwer betwini ry Ar 
5 D Act, which! the Parties. So likewiſe in Cafes wien * 

S | is as valid] the Conteſtation of Suit is not nec” - 

'B | as an ex- | fary, the Suit is ſaid to be in a mann Uh a 

| 8 preſs Con- conteſted by the next Contradicion 8 - : 
i K teſting. Act which concerns the Merits of 8p þ 115 
(d) Rochach. | „ 4 3 f 


les, 
pont 


procur. Civ - 


5 1 | 8 . . . | 1521 / We bette 
ce) Cujac.obſ, nius, or the Nature of it, being laid to be either Civil (% Def 


| To - Cu) - auſe ) 
Gail. 4. We have ſaid before, that this Suit may be conteſt - 
le either Affirmarively or Negatively, and this is to be donne cc 


elend. 
2. 2. Specul. tit, by the Defendant's Proctor on that Day which was # 4 le 


er bet 
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in Ihe Libel and conteſt Suit (a) Affirmatively, and ſubmit (e) Ven. &= 50 
(a), imſelf to the Judge, and offer what Charges are to be 13 1 
} 2 F . * N 7. . an. | | i 
De ed; which often falls out in Cauſes of Defamarion, , 5b. C. 11 
4 


ad this is called a _ or ſimple Confeſſion. There is fab. WW 
Wnother fort of Confeſſion, which is called a qualified Con- WD 


ſt in eſton (5), when the Defendant doth indeed confeſs the (b) cen. Blum; 
aa, but yet adds ſome certain Qualities or Circumſtances proc. Camer. 


e this Fact, which are ſilently paſs'd over by the Plaintiff : *; 99+ u. 54. 
Wy rcaſon of which Omiſſion of the Circumſtances of the © "7 ? 
act, it may be ſaid to be different from the Fact pro- 

Wounded in the Libel, and fo conſequently the Action inſti- | 
Wutcd is fooliſh, &'c. Hence though the Defendant may 

Wot ſimply deny the Fact, yet he may do it indirectly, 

Whilſt he ſhews the Fact to be much otherwiſe than what 

WS related by the Plaintiff, But if he intends to conteſt Suit 
Negatively, he muſt proteſt againſt the Generality, Inep- 
Wi:ude, Obſcurity (c), and undue Specification of the Libel, (e) Formam 
to which his Anſwer is required) and with an intent of er 4 Jure 
Wniwering to the ſame, mult object that the Matter ſpeci- aten t. 


5 J | de lit. cont. Bare. 
ed therein are not true, as they are there related (4); and &. n hie 
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befor | 
> irs erefore, that what is there requeſted, ought to be grant. 27. ». 4. docin, | 
IN) © Animo conteſtandi Litem negative. Then the Plaintiff 4: c. n. 86. ca- 
ol " uſt alledge, That his Libel is in Articles; therefore he de- firenſ. conſqor, 


; ; res the Judge may repeat it in full force of the Poſitions ** %% 1. 
n Articles, which the Judge does accordingly, and ad- (d) warrats 


wer ts it with a Salvo Fure Impertinentium, & non admittendo- prout narran. 
nec , Cc. 1 5 ur factum re- 
mae . Then the Libel being thus admitted, and the Suit os Cue 
ito nteſted, the Plaintiff muſt deſire that an Anſwer may be ? 55 


ien to the Poſitions of that his Libel by the Defendant ee. Cad. 
ad his Proctor; whereupon the Defendant's Proctor re- 16. 3. 7. de lit. 
les, That he does not believe the Poſitions to be true. 597 Alci at. de 
W pon this the Plaintiff (proteſting , that he thinks he may ““ #94. 
better relieved by the Anſwers of the principal Party (or 
e Deſendant) than of his Proctor (e) who manageth the (e) Zach. Ele- 
Jause) deſires that he may be decreed to be cited againſt meta Jur. 
ne convenient Day, (according to the Diſtance of the 2/44: part. 5. 
{WP ciendant's Habitation from the Place he is to appear at) 5% 9: Selz 
PP aniwer perſonally to the Poſitions of the ſaid Libel, ei- %%% ü Wy 


1dant "8 AE lis. 
"ol 3 beſore the Judge, or = Commiſſioners appointed 4 | 
in e *. 
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in his ſtead. Now this Decree for the principal Party t 
_ anſwer in every Cauſe, is wont to be requeſted, and aske 
Alia. de lit. by the Advocate who is fee'd in the Cauſe, though in the 
| conteſt. Sef. Acts of the Courts it is for the molt part inſerted, that it 
4 n the Proctor who makes the Petition. And this was won 
Pg of old to be obſerved, that ſo it might appear to the Judge 
what Advocate was feed in the Cauſe ; but this is now 
otherwiſe apparent, ſeeing no Libel ought to be admitted, 
unleſs it be ſubſcribed by an Advocate. But obſerve this, 
That in Cauſes of Defamation, the Judge is not wont 0 
decree that the principal Party be cited to appear, uni 
after the Depoſitions of the Witneſſes: are publiſhed. But 
if it be decreed for the principal Party before the Publica 
tion of them, then this Clauſe is always added in the Ad, 
 (Scil. fo that this Decree for the principal Party be not taken 
forth, nor executed, before the Depoſitions of the Witneſls 
be publiſhed) becauſe the Defendant is not bound to anſive 
to any criminal Poſitions, except they be proved by tl: 
Witneſſes. „„ vans 3.2. Fa ec 
6. Then the Defendant's Proctor may diſſent from the 


U ny Premiſes, and (Mr. Clarke lays he may: However, tis cer. wh 
| | + Zouch, wb; ſ, tain the Plaintiff's Proctot) may requeſt a Term -}- to be 2. W 
Siet cum vero aſſigned to prove the Libel; whereupon the Judge aſlign 0 4 


+ confeſſio adver- him to prove it within three, four or more Court. da, 


Ede according to the diſtance of the Place where the Plaintit Mr O 
+ * Dilationes . | 2 24 A 
11 lives, as above, and according to the Weightineſs of th: N in; 


F  Jocoram diſtan- Cauſe. Now the Defendant may diſſent from this, and i 
iam moderan- the Term given for Proof of the Libel be too long and 
| | de ſunt. Zouch. incompetent, he may alledge it, and object againſt it 
1 _ And as the Plaintiff (having too ſhort a Term aſſigned hin 
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1 by the Judge for the Proof of his Libel, in reſpect of the 
4s dila. c. or & 0 
wy . ng Weightineſs 6f his Cauſe) may appeal . ſo likewiſe, if tov 


„ long a Term be aſſigned tor the Proof of it, the Defendant ereas, 
ne may appeal if he diſſents from ſuch Aſſignation, but nee, un 
4 _ otherwile. |  - | 5 Wer is 
1 7. You have now had an exact Account of this Cont tum: 
15 ſtation of Suit, before which the Fudicium is not ſaid ung co 
1 be Acceptum, or begun: The Effects of which conteſtinę d = Proc 
| Suit are many, ( Sci. ) the Proctor being made Lord d chinks 
+ the Suit by it, and having Power to ſubltitute, whey Werls 1 
þ 1 5 | N a 
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a not before, and many other Things . Now before * De 9b 


F de this Ch th fe | other Things to vide Alciar. de 
ed clude this Chapter, there are ſeveral other I hings to 2 ; 

te | Sandee which ought to be done at ſuch time as the 2 Sect. 
it's Nit is conteſted, (in form as before) and thoſe are the 7p. 9 
ont anner of requeſting the Proctor's Anſwer in Writing to ci. u. 8. ut lite 
dre e Libel: The Manner of adminiſtring the Oath of Ca- no cont. Mynſ. 
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% mny. The Manner of getting the Citation, which was % 26. cmt. 4. 
10d. te principali, C. And of theſe, in ſeveral „ 74, ct. 3. 
ted, ; creed, $644 166-0 qc eee everal Spec . de lit. 
his, n,, in their Orders. = conteſt. Se8, 1. 
tio ll . „ 

until 3 + 

Bu "0 7: 4. 

IC £4 OE | 

9 he Manner of requeſting the Proctor's Anſwer, with 


neſs the Penalty to be inflited on them, if they re- 
aſe: WY fuſe to anſwer or conteſt Suit. 

y th | . n | | | < 
ne. The Reaſon why the Proflor's Anſwer may be requeſted, an! 
* when it may be requeſted, TY 
oe 2. Mat Remedy againſt the Proctor, who refuſeth to anſwer 
155 to 4 Libel, or Conteſt Suit. ny 85 

. Gay %%% 

laintiff OW 'tis probable, the Proctor of the Defendant (be- 
oi ti: WEN ing one who is ſued in a Cauſe of Reſtitution of the 
and 1 Woke of Wedlock, or of the late Divorce, or in a Cauſe of 
ig an paration, 4 menſd & thoro, from Bed and Board) is fo 
oft K. tructed by his Client, that he will confeſs the Solemni- 
ed hn tion of the Marriage alledged : In which Caſe, the Pro- 
pf tl: Or of the Woman who ſueth may immediately ask 
if tc0 


Warges of Suit, and Alimony, to be decreed to his Client; 
ereas, without the Proctor's Anſwer, he could not ask 
e, until the principal Party were examined; whoſe An- 
eis very often deferred in theſe Caſes through the 
Cont WPntumacy of the Defendant, who endeavour to avoid 
laid 10 ns condemned in them. Wherefore, for this Reaſon , 


| 
endaſt 
but no 


ſing oi Proctor of the Plaintiff, after the Suit is conteſted, (il 

,ord d thinks that he can be relieved by the Anſwer of the 

hoy eie Proctor, upon any material Poſition of the Libel, 
"ns 


and 
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and eſpecially upon any poſition of a Matrimonial Libe) 
he may at the firſt (before it be decreed for the principi 

Party, or the Defendant) ſwear on his Client's behal 
that he believes the Contents of his Libel are faithful 
propounded, and thereupon he may defire that the Pia 

ctor of the adverſe Party may. be admoniſhed to ſwear t 
make a faithful Anſwer to the Poſitions: of the ſaid [;, 

bel, againſt the next Court-day, which is accordingly d. 

e „ §ö;ö˙» bro 

2. Now if in caſe the Proctor being thus aſſigned i 


ART 


e Pro 
aſes b. 
nia | 
becy 
prop 
ed, 

| onſcie 
ey do 
Conf 


chis ( 
We} Anſwer the Libel, do refuſe or delay the doing of it, oi ihe Ger 
Wh he refuſe to Conteſt Suit, (on this Day wherein it ought u wſe, - 
Il | be conteſted) either Negatively or Affirmatively, he 5 MMF omit 
1 to be admoniſhed to anſwer inſtantly, and if then he e othe 
15 ſwer not, he is to be Excommunicate, and not to be pe, ar 
| * Ouidrequiri. nounced pro confeſſo, as one confefling *; for this Pronunch Nen as 
l tur ut quis pro tion takes not Place, unleſs either the Party or the Prod eding 
ef. prom. be ſworn firſt to anſwer; it is ſo at leaſt in Cauſes of ER ether 
rf. as ance, though (ſays Mr. Clarke ) I have known ſome wh 
\ reſpon aka were accuſed of Hereſie, who refuſing to Anſwer to 2. T. 
{| Articles objected againſt them, were pronounced jr it to b. 
A Feſſo. And obſerve further, that it muſt be proceedel i ning! 
\ gainſt the Proctor refuſing to anſwer, Oc. in like mH 
ner as againſt the principal Party refuſing, Cc. of wanne; tt 
aſterward. WELL 8 9 Nie ma 
: Wn, che 
MES \ 5 : elcribe 
Sn Whe Ge 
5 1 Wis, or 
Of the Oath of Calumny. i... 
| "20 ia 
| | Wn oc Wot = 3 f 2. c. 65 
1. What it u, and in what part of the Proceedings ini £ 
fred, and how many Sorts of it. by h 
2. To whom Adminiſtred, and the Form of it, 3 2 
3. The Penalty of thoſe who refuſe it. = 
*Þ. * | | Fr 
| 1. IN this part of the Proceedings alſo, the Oath of , , 
I I lumny is wont to be Adminiſtred ( Seil.) imnvR 7;5,. 
| ately aſter the Suit is Conteſted ; nay in any other pat ans dl, 
; | F {| 


0 — — —— — i — Er Me 
"— | dag 9 | i this, 5 2 | ; ante ag | 
1108. > 7 III. Fccleſſaſtical Courts. a 
ibe ) 1 Proceedings, if it be omitted then, (4) and in ſome (a) Weſemb. i 
cind des before the Suit is Conteſted. Whence the Word Ca- C. . Jur. Ju- 
ehal i ſeems to have its 0, or true Signification, We- ep 


Calum. 7. 9. 


becy ſhews at the firſt Number of the Titul. de Furejuran. Ali aug . 
ropter Calumniam. Now this Oath of Calumny is de- ramento Calum. 


ar ed, chat whereby the Parties in Suit do proteſt their S4. quand, 
d li ndcience in the Proſecution of the Cauſe, ( Scil.) that . Mn. laſt. 


. ; . . pena temere 
ey do it not out of Fraud (5) or Vexation, &. but out of n, bent. 


Confidence they have of the Juſtneſs of their Cauſe. And unc ad men. 
W chis Oath of Calumny, there are Two Sorts, (Scil.) the n.8, 9. & in 


orie General, (which is not taken oftner than once in the . n. 5. 
aht to Muſe, and that immediately after the Suit is conteſted, or db ag ſemb. & 
he i WF omitted then) in any part of the Proceedingsafterward) 70 | 1 a 
16 e other Special, which is likewiſe called the Oath of Ma- 14; | Soy 
x pe, and may be adminiſtred to either of the Parties, as rub. u. 5. & 
nch ten as the Judge ſeeth fit (c), in any part of the Pro ſuper tent. cod, 
rot edings, either before or after the Suit is conteſted, and 4 * 
of In a hether the gener al Oath be taken or not. . T r 20 
e Woh e eod. nunc adm 


2. Theſe Oaths are to be adminiſtred, not only to one, vendi n. 10. 


pro a t to both or either of the Parties (4): And theſe Oaths 51 Gail. 1. off. 
eel v Winger proves (from Cicero his Oration pro Roſcio) were J. Bachoviug 


A To , AF," 2 „ 44 Tr. v. 1. 
ally adminiſtred to the Parties before Juſtinian his ah 4 —_ 


Nez; there is only this Difference betwixt them, that the .caluw. Seck. 1. 
ne may be adminiſtred at any time when there is occa- werſ. ſed pone. 


2 mat 
Who 
* 


5 5 ho u. 4. 
elcribe one and the fame in effect for both Parties (e). (a) Mynſ. ibid. 


Wis, or the like Form: (Seil.) verſ. Item A 


% Pia: form. Juramentor, bujuſmodi apud Rochach. proceſſ. e. 50. n. 21. O- d Comtral. 


NL | | 

Adu a ſhall Swear, That you believe the Cauſe you move 1 juſt: 

Wt you will not deny any thing you believe u Truth, when you 

* aiked of it: That you will not ( to your Knowledge ) uſe any 

Proc. That you will not out of Fraud requeſt any Delay, ſo as 
A | protrac} the Suit: That you have not given or promiſed any 

h of *, seither wil give or promiſe any Thing, in order to obtain 

imm Victory, except to ſuch Perſons, to whom the Laws and the 

r par, n do permit. So help, Ce. 1 

W | n 4 Accor- 


Wn, the Other only once. As to their Form, Authors eſemb. uli ſ. 


he General Oath of Calumny is uſually adminiſtred in 5, fon. 


4 65. 74. Mynſ. ubi ſupr. Set. 1, 1. 4. 8. Alciat ubi J. de Jur. Calum. f. 130. 5 
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According to the Verſe, thus: 


Vu this (ball Swear, That thus your Suit doth ſeems 
| Right, Fuſe to be; at leaſt in your Eſteem. 
| That you ( when at d) the Truth will not deny; 
Nor Promiſe ought ; Neither that knowingly 
You any falſe Proofs will imploy, 
Nor urge Delays, the Cauſe to noy. 


3. Now if the Plaintiff refuſe this Oath of Calumny, 5 
Jur. Cal. Seck. If the Defendant refuſe it, then he is to be condemn 


Myvſ. abi J. Oaths were duly adminiſtred, there would not be ſo mM 
fit, pans te-. « 2 : e 
i, „ Jhameful Delays in the Cauſes as there are, ſeeing nothin vi 
mere lit ig. in LGLAYS 8 - 
rext. n.7. more ordinary in theſe Days, than for a Cauſe to depalifi,; 
Zouch Elem. \ ( with the bear Aſſignation to give in an Anſwer, or to p 
Jur. pr. p. 5 % 9. duce Witneſſes, or to propound all Acts, &. or to he 


bat p. 

0 : we 

Six Court-Days; nay ſometimes for Two or Three Term þ 
putting it off with the ſame Dependance, from one Day" 
another, to the great Prejudice of the Parties, who coi 

plain exceedingly of theſe Abuſes, precending (juſtly) tw 

never knew any End of their Buſineſs, after it comes in ; 

theſe Courts; Who gains by this, I wonder ? Tis a Shaw \ 

fo regular a Practice ſhould be abuſed by the Villany d poſe 

Company of time-ſerving ignorant Fellows, as ate ed a 

adays; the only Men advanced to Employments. ti jo ! 
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S1 8 7. 4 5 2 | | 
e Manner of getting the Citation under Seal, | 
Which was decreed againſt the Defendant, to 4 
make him to anſwer to the Libel. 1 
5 8 = 
n this Citation i, and how and why procured. | | 
, Ot . 3 . 8 +4 
0 | 1. What a Commiſſion is. F 1 
eme cre whom the ci | 8 3 4 
It the 5 . this purpoſe 2. Why granted , and the Manner | | 
om to appear, (Scil.) and Form of it, and at whoſe Coſt | 
thinzi et ber the Fudge obtained. 5 * 
depend BBW ef, or ſome Com. 1 3 : 0 
to pro 5 ; 15 1 ” 2 4 fir 3. In what Caſes this Commiſſion | 
to ben bat purpoſe: If be. | ought not to be granted. 55 ö 
Five u J. 5 . | f 
Tem F 7&4. The Proctor are to be admoniſh'd | 
WT | — , to be preſent at the Execution of this 
10 Cole x * Commiſſion. 5 N | 
ics in V E told you before, that upon the Decree for the I 
Shame principal Party to anſwer, a Citation to that | 
ny a pole might be extracted: And this fort of Citation is - 3 N 
re ed a Special Citation“, being directed only to one par- Weſemb, in i 
lar Act of the Proceedings. Now the Plaintiff muſt n ha GE On 1 
& Care, that fo ſoon as is poſſible, after the Suit is conte. B 4 73 
d, he procure the Anſwer of the adverſe Party to the ö 


Inded, or granted by the Anſwer of his Adverſary, he 
proceed to a Concluſion, and to Sentence in the Cauſe, 
bout producing Witneſſes ; or if he be relieved by the 
wer, in ſome one or more of the Articles, then he need 
produce Witneſſes upon the reſt which are not con- 
ed, and ſo eaſe his Client from the Trouble of proving 
e which are confeſs'd: Wherefore the Plaintiff (in order 
Wcunto) ought to get this Dectee or Citation againſt the 
g | | | Princi- 
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principal Party, paſſed under the Judge his Seal, anden 
euted as ſpeedily as is poſſible, and certified and browy 
into Court on the Day he is to appear in as before. 
2. This Citation or Decree for the Defendant to anſy 


to the Libel, is either to make the Party appear at they fer the 
25 2 and proper place of Judgment, there to be fam 9s 
or elſe before Commiſſioners appointed by the Judge M 4e 


| Ruland. de 


commiſſ, lib. 1. 


c. 2. 1. 7. Gail. 1. 
05 /. 96. u. 2. 
Jacob. Blum. 


proc. Camer. tit. 


73. Par. 39. 


this Caſe, there is ſeldom a particular Day appointed i 


diſtance of his Habitation from the Place he is to appes 


ſes; againſt which Day fo afligned, or rather againſt it 
Day following (for if the Defendant do appear in an 
part of the Day, aſſigned for the tranſmitting of this lf 


the Plaintiff muſt take care, that the Certificate of the lai 
' Decree or Citation be continued, that fo if the Dk 
dant take not care to undergo his Examen, and tua 
mit his Anſwer, then he may be Decreed Excommut 


ged Perſon, then the Commi 


large Extent, ſignifying generally every one who receirs # 


this Commiſſion is obtained, to the Effect aforeſaid, th 


455 thi 
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In M: 


Authority to ſwear the ſaid Party, and take this Anſug 
1. A Commiſſioner, or Commiſſary, is a Word of ag 


Mandate to diſpatch Affairs or Buſineſs *, 2. Now th 
Judge is wont to grant a Commiſſion (to Parties or be 
ſons named to him) with intent to ſave Charges, and le 


the Expences (on the behalf of the Parties in Suit) 3 
ſwear and examine the Defendant, or principal Dam nts, or 
eſpecially if the Defendant fo to be ſworn, do live in ue © 
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remote from the Court, or Place of Judgment. And j 


the Party his Appearance, or any certain Place, but oi 
in general, that he appear at any Time before ſuch a Dy 
Cwhich is to be appointed by the Judge, according to i) 


at) to give his Anſwer, Cc. before the Commiſſioners ꝝ 
pointed for this purpole. And at the ſame time, where 


Judge is alſo wont to aſſigu the Commiſſioners a Day 
gainſt which to tranſmit the Parties Anſwer, and cent 
what other Proceedings happen in and about the Prem 


ſwer as aforeſaid, he cannot be ſaid to be Contumaciow} 


cate. Now if the Perſon to give this Anſwer be a piii 
on is to be obtained at ii 

mutual Expences of the Parties, (Scil.) the Plaintiff andi 

Defendant ; But if the privileged Perſon be the Plaink 
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he who ſueth, then he is to bear the Charge of this 
,mmiflion, and not the Defendant, who receives the Be. 
fic of it. [An improbable Conſequence, methinks, for 
e Reaſon of it lies altogether hid from me; therefore I 
er the Reader to Mr. Clarke his own Words ( in his Tito. 
ins ſumptibus Commiſſio, pro parte principali fit concedenda) 


ys, the Judge ( without any Cauſe being alledged) is 
ont to grant a Commiſſion, to examine the principal Par- 
or the Defendant, (though no privileged Perſon) if 
W requeſt it: ln which Caſe, the Party ſo deſiring the 
" OE mmiſſion, is to bear the whole Charge in and about it. 
ba in Matrimonial Cauſes, the Judge is not wont to de- 
lee any Commiſſion for the Examination of the Deſen- 
it / nes, or principal Parties; but is wont to compel them to 


"a pear, and ſtand Perfonally in Judgment, and undergo 
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appegommiſſion is to be executed at. 


octors are both of them admoniſhed to be Preſent be. 


* ns are wont to be propounded in their Practiſe in this 
5 „Mt of the Proceedings, ( that im) immediately after the 
© "Math of Calumny : But this Practiſe ſeems to be Hyperbo- 
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litions which are called Defenſive, Peremptory, Excep- 
e, Eliſive, Declatatory, Replicative, &c. you cannot but 
nfeſs they ſeem to be included Properly in theſe, when 
d in what part of the Proceedings ſoever theſe are urged, 
whenſoever we Except, then may we be faid to pro- 
und Poſitions exceptive, &c. Now Alciatus intends them 


ny t (who would probably anſwer in ſuch general Terms 
pm be obſcure Libel, That he would not at all eale the 
A. i antiff from the Proof of ought) is now in ſuch Laby- 
- { hs, as he muſt of Neceflity (if he do anſwer ſo many 


make a better Conſtruction of them.] But in theſe 


Examen the Judge impoſeth upon them; and that in 
ch Caſes where the Law provideth it, they may be ſe- 
ed red, or ſeparated into ſome Place apart, &c. 4. Like. 
ſe at the ſame Time of obtaining this Commiſſion, the 
e the Commiſſioners, at ſuch Time and Place as the 


es Alciatus & Lanfranc. T. de pofitionibus, obſerve, that Poſi- 


il, as well as Obſolete. For whether you reſpec thoſe 


ſeveral 


$ Queſtions, particulariſing and ſpecifying the Contents. , , P. 
uu coe Libel more expreſly ; By reaſon whereof the Defen- of Can 
fir, Fol, 13 1. 
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ſeveral and particular Queſtions) confeſs ſomething, her 
by the Plaintiff may be eaſed in his Proof; and in this . WF 
ſpect, Articulus C. Poſitio ſeem to differ little, and ther. Wi Affrn 
Jab Styrer. fore at this Day they are * promiſcuouſly taken the oh 
|  proceſs.p 1.c.4. for the other, and good Reaſon it ſhould: For it this beth, 
| ©Ob/.7.n2.&3. intent of theſe Poſitions, there cannot be any thing mo 
. . particular than a Libel in Articles. I confeſs my ſelf » 
My * — 51. abſolute Stranger to this Piece of Practiſe, not remembrin 
. 2. De wir. that I ever obſerved any Poſitions of this Nature, whic 
bor. fig. verbum Alciatus ſpeaks of: Only Poſitions Additional I have known; 
Articulw. hut theſe ſeem to reſpect the amending or mutation of th 
| Libel, and therefore are ſuperiluous to be treated of apr 
from that AR, or Manner of Practice: This is but my wen 
Senſe, and bare Reflections on them; I willingly ſabm yſwers 
my felf to the Furs Tyronnibus, to be better informet 
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1. What an Anſwer is, 
2. How many Ways an Anſwer may be underſtood and tala icle 

and the Reaſon of ſuch Diverſity, bc 5 

3. How the Citation or Decree for the principal Party m ep 7 

brought into Court, EO + this 

4. What Remedy againſt the Party, if he does not apy (1 bel 

upon that Citation, TOS e. 


e . | — it! 
1. Ro we ruſh into the Throng, it is very requiſite ia, 
trace the Subject Matter of this Chapter from 1; Mm Titi 
beginning, and explain what it is firſt, and the ſeveral OW. + 
ders and Structures of it. An Anſwer therefore * = 
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here meant of) is an aſſevering of a Poſition, conſiſting * Unmir, 
Affirmation, or Negation. Or an Anſwer is a Confeſſion, diſp.15. n. 20 | | 
ade (to the Poſition or Articles of a Libel) by the Words whe, i 


» doth, or doth not believe, + Fc. 16.10/92 
2. Now theſe Anſwers may be diverſly made, and as di- Mn. 5.06/86, 


* | ly conſtrued, ( Scil.) n eres | 


38 


- : 


rn 905 (Categorical or ſimple Enunciation or 1 

ch | 1 | | 

my | Hypothetical or compound Speecti. 

* Modal Speech. ON» 
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mel verſly made, an . : el. 4 
* ly con: : 0 1 ry, Denying, Infinitely. | 
ſtrued, in ryipect | by realen: (eceſſarily or 

of fome | whereof 5 " YComtingently, 
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for Example: A Categorical Anſwer is ſaid to be that, 
which the Subject and the Predicate have their prin- 
dal Parts: So that to anſwer Catagorically, is nothing 
chan to anſwer after the ſame manner as the Queſti- 
Js propounded: As ſuppoſe this were the Poſition or 
"  "iiicle to be anſwered to; (Scil.) 1 propound that Titius 
freely ratify and confirm that Will, whereby he is pro- 
Wited from being Executor: To which Poſition Titus 
es this Categorical Anſwer, either ſimply and abſolute- 
(I believe, or I do not believe, that I confirmed that 
Wl, &c.) or adding this Quality, (I do not believe that 
; dit freely.) In this you ſee, the Anſwer is made aftet- 
f ame manner as the Poſition was propounded. But 
0 > 7s anfwerech thus to the Poſition, (Seil If 1 did 
ral UW ir that Will, 1 was ren that there was any hy: 
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* Manual. Jur. led an Hypothetical Anſwer. * Likewiſe , if Tit in Ay 


ful Prohibition contained therein; or if I did confirm i, 
then I was compelled to it, &c.) this ſort of Anſwer is cy, 


3 /snif. ſwers thus, ( Tis poſſible I might confirm that Will, Cc. c 8 
bo rig I was neceſſarily compelled fo to confirm it,) this fort of Miſh..ve. 
= Speechis ſaid to be a Modal Anſwer. Alſo Anſwers my 5 A 
be finitely affirming, or infinitely denying, which happen Bip) aincit 
no otherwiſe than by placing the Note of Negation; 24 ay be 
though this Nicety is not always worth the taking notice t che | 
of, yet ſometimes it may fo fall out, that the Party wo WW... 5c 
gives the Anſwer, may be in danger of being perjured by WF 
the Miſtake of thoſe who draw the Anſwer, not obſerving 
to place the Note of Negation aright, by Means where 
they may at leaft alter the Intent of the Party who is vi. . 
anſwer. As ſuppoſe a Poſition or Article is put th, ſhe M 
(Scil. That the Teſtator was in ſo good Health of Body x nir 
the Time of making the Will, that he was able to wil 
over his Will himſelf, and ſeal it, &c.) Now the Deſer 1. H 
dant being to anſwer to this Article Negatively, anſwer 2. H. 
thus, L Credo difunctum potuit non ſeribere Teſt amentum, & of | 
which is an Affirmative Speech inſtead of a Negative, ant 3. Wh 
implies no more than that the Deceaſed was able to e! 
alone the Writing and Sealing of his Will; whereas ti 5 
Party anſwering intended to deny abſolutely, that fe hat F th 
the leaſt Ability to write his Will, as is alledged; which uu Cc 
been fo to be underſtood, had the Particle Non been plac ant + 
before Potuit, and what ill Effect a Miſtake of this Nu cech ch 
(either in the Perſonal Anſwer, or the Proots) would bay: a f. 
il committed, may appear to any. I know the Proctor mh his P. 
Cavil at theſe Criticiſms ; for, ſay they, none are ſo d. The 
but may perceive a Difference betwixt theſe Ways a: Hand 
' Manners of Speech. I grant, | Sirs] ye may perceive 2 g: 205 
ference : But I queſtion very much, whether or no you all... of 
give a Reaſon for ſuch a Difference? What Effect theſe VM .,;; 75 
ties may have (in Law) upon any of theſe Proceedings! Wn into, 
refer to the Judgment of the Learned: But that all Ane ebing yo 
and Proofs do conlilt of ſome of theſe, may not (1 H- F 
: be denied, = | be Fa 
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4 The Decree or Citation for the principal Party to 
Wanſwer, is to be brought into Court (as other Cita- 


tions are) on that Day ordered for his Appearance, with 
a Certificate indorſed upon it, like as other Citations 


Fave. | 

4. And if the Party appear not, then the Proctor of the 
plaintiff ought to accuſe his Contumacy, and deſire that he 
hay be decreed Excommunicate in like manner, as is ſpoke 
the beginning of the Treatiſe, in the Chapter of Excom- 
Wnunications, Oc. 1 | 
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The Manner of Producing, Swearing and Exami- 
ning the principal Party before the Judge. 
wy | 3 up 46 
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1. How the Defendant 2 produced. 5 


oj 


cr 2. How Sworn, and the Proteſtation of hu practor at the Time 


ll bis being Sworn, KO 4 
„ al 3. Hat Penalty, if be undergoes not his Examination ( after 
to ö be is Sworn) within the Time limitted for that Purpoſe. 
as the a7 | 
* hal ]* the principal Party, or the Defendant, be preſent in 
ch will Court before the Judge, the Plaintiff is wont to ac- 
phat eint the Judge to this Purpoſe z (Sci) That he there pro- 
Nau cer the Defendant, whom he deſires may be Sworn to 
" ot a 3 to the Poſitions of the Libel given in 

AAA 3535 | 
2. Then the Judge having ordered the Defendant to lay | 
land upon the Book, adminiſtreth an Oath to this Ef. "<0 

R: Ba ſhall Swear, That (having removed and laid aſide all 1 9 5 | 
ner of Affection, which you any way bear to your own Cauſe) : 

wil faithfully and truly Anſwer to the Poſitions of the Libel, | 
en into this Court againſt you, by ſuch a one, in ſuch a Cauſe ; 

„, your Knowledge in ſuch Things as concerning your own 

„Fd, and touching your Credulity in ſuch Things as con- 
be Fac? of ſome elſe: So help you God, &c. Upon which 
Deſendant muſt kiſs the Book, in Teſtimony that he 
= „ DG 4 ci: nw 6 Iſweareth. 
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ſweareth. Now the Defendants are ſometimes produced 


5 _— the Benefit of the Law, which he might otheryil 
nr $i 1 


the Judge to admoniſh the Party to undergo his Examim 
tion upon the Poſitions of this his Libel againſt the nen 
Court-day, or elſe that he appear then, and fee him! 


not take care to be examined againft that Day, nor dat 


_ accuſed, and in Penalty thereof he is to be Excommu 


to anſwer to criminal and captious Poſitions, which he ouph 
not by Law to anſwer to, as falls out in Cauſes of Defamy. 
tion, Correction, Perjury, &'c. Wherefore it is neceſfary 
in theſe and the like Caſes, that the Party, or his Proc, 
do (at the Time this Oath is adminiſtred ) proteft in the 
Preſence of their Adverſary, or his Proctor, That they 6 
not intend to anſwer to any criminal or captious Poſition; 
Or if it happen they are requeſted to anſwer to any fu 
Poſition , then this their Anſwer to be accounted Nu 
and as though they had not been made. If the Proteſ}, 

tion be omitted in theſe Caſes, then the Party anſwering WW 


3. This Oath being taken, the Plaintiff. oupht to requi 


Excommunicate for that his Contumacy, in not being 0 
examined: And if the Defendant, being ſo admoniſhed, 


appear then to alledge ſome reaſonable Cauſes, in old 
to excuſe ſuch his Contempt; this his Contumacy is to be 


cated as above. And if he ſtands Excommunicate Fort 
Days after the ſame is denounced, then this Denunciation WR" 
is to be certified, and he to be ſignified to the Ki liffioner 
Majeſty, and the Writ for taking his Body is to be obtzin fiſommili 
ed againſt him, and he to be kept in Priſon until he Hing C 
examined, and fatisfy the Church for this his Contem e are 
and pay Contumacy Fees. But if the Party or his Prod Princi 


8 that Day which was fo aſſigned for his Appearance e (pt 


e himſelf Excommunicate for not being examined) do ; admin 
ledge iufficient Cauſes why he was not examined; ( Sa ; roctor a 
becauſe the Regiſter, when he requeſted him to ef, , . 
him, was not at leifure, {they ſeldom draw the Anſue , The 
but the Proctors of the Defendants themſelves do it] 0M ade the: 


any other lawful Cauſe : Then the Penalty of this his C0 aininy 


tempt is reſerved until the next Court day, or rather (ﬆ W ths wv] 
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i er ul. Eceleſaſtival Comte, 101 
al gin that Caſe he cannot be juſtly ſaid to be contumacious) 


Neis to be admoniſhed again as aboye to undergo his Exa- 
ination, if he be preſent in Court; and if not, then the 
zuſe is to be continued in its former State until the next 
ourt-day : So that if the Defendant is not examined be» 
Pre this Prorogation approach, he is then to be Excommu- 
Jicate, | FOG =. ES FT 


Fe Sz CT. 3. | 
the Manner of producing the Defendant before 
| Commiſſioners aſſigned to take the Anſwer, 


of by the Commiſſioners, and bow executed, 


ants it. 


next 5 . 5 
. De Manner of alledging the Contempt of the Commiſſioners 
" in not tranſinitting 2 Proceedings upon rhe Commiſſion. ; 
20,00 | 5 | 5 Fg 3 8 
N che laſt Paragraph of the. foregoing Chapter, we 
* 1 ſhewed you, That the Decree or Citation or the 
Wincipal Party, as aforeſaid, is to appear either before the 


age or Commiſſioners appointed for that purpoſe ; before 


For hom alſo the Proctors are admoniſhed to appear at the 
ain me time. Which Commiſſion is to be preſented to the Com. 
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ommiſſion for examining Witneſſes (of which in the fol. 
Wing Chapter) is preſented and accepted. Upon which 
ep 
pro 


ance 088 


e principal Party were produced before the Judge, (where- 
we ſpoke in the foregoing Sect.) the like Oath heing to 


go adminiſtred, and the like Proteſtation being made by the 
(Sor 25 was there ſpoke of. © 

xawint ok ST NT | 

7 2. The Commiſſion being executed, a Certificate is to be 

ir] de thereof, after the ſame manner as the Commiſſion for 
is of mining the Witneſſes is to be certified, mutatu matandu; 
er (MF © which, ſee in the following Chapter. uk 
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BY The Manner of preſenting the Commiſſion, and how accepted 
2. How the Execution of it is to be certified ta the Fudge who 


Pioners, and accepted of by them, in like manner as the 


ey are to proceed in all Things, in the ſame manner as if 


| 102 Tube Practice of the PART II Fr 

| 3. To the ſame Place alſo we muſt refer you, to infor 2 

| your ſelves the Manner of alledging the Commiſſioner the fat 
; Contempt, & c. and the Way of proceeding againſt they Mar 

for ſach Contempt, therefore Repetition is needleſs, Grup 

e Shin fully a 
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The Defendant refuſing the Oath to anſwer to fully a 
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frivolous Cauſes why he ought not to take it; he is not u 
be pronounced pro confeſſo, as confefling the Matter, thou 
he have been often admoniſhed, and commanded to takk 
the Oath ; but he is to be denounced Excommunicate, and 
is thereupon to be ſignified to the King's Majelty , ant 
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1. What Remedy in this Caſe. © 
F the Defendant refuſe to take the Oath, to anſwer 


the Poſitions of the Libel, or to any other Matter, u 
which he ought by Law to anſwer ; or doth pretend an 


e 


The Defendant not anſwering fully to the Pol 
r poc.* tions of the Libel, 


1. The Petition of be Proffor of the Plaintiff. 
2. What Remedy ag inſt the Defendant in this Caſe, 


He Defendant being Sworn, and having given li 

Anſwer, but not a ſatisfactory One; the Proctor d 
the Plaintiff may alledge, That the Defendant hath not a. 
ſwered fully to ſuch a Poſition or Poſitions, referring hn 
ſelf to the Anſwer, and to the faid Poſitions, as alſo to tt i: | 
Law in that Caſe; wherefore he muſt deſire, That the bf. 
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I oo 
2. Upon which, the Judge [ informing himſelf in the 


with the Libel there in Court) that the Defendant has not 
fully anſwered ], may Decree the Defendant to be called 
according as is deſired, or elſe he may aflign to hear what 
te Defendant hath to fay in Excuſe of his not anſwering 

fully againſt the next Court-day ; and then (Informations 
Wing had with Counſel as to the Law, and the Matter 
f Fact in this Caſe) the Judge may either grant or re- 
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Freed againſt him, to appear and fee himſelf Excommu— 
Wicate , if in cale he anſwereth not againſt that Day fa 
Wppointed for a fuller Anſwer: And if he do not anſwer 
Wully before that Day, nor appear on the Day which was 
Wppointed for his Appearance as aforeſaid, then he is to be 
communicate; and if (being fo cited) he do appear, 
Wut alledgeth no ſufficient Cauſe why he did not anſwer, 


+ 
ke tis . 


eue of the Oath he has already taken) before the next 
Wourt.day, upon the Pain of being declared Pro Confeſſo, or 


Wis to appear againſt that Time, and ſee himſelf declared 
d pronounced as ſuch. At which Time, if he appear, 
e Proctor of the Plaintiff is to requeſt, That he may be 

Imonilhed to give a full Anſwer immediately, under 


Pol 


dt then accordingly Anſwer; The Judge ſaith on this pre confeſs pro- * 

_ OD (Seil. ) Becauſe N. being preſent in Court, and be. nuncietu, wel 
ven bed, commanded, and admoniſied, to give a full Anſwer, 2 l 
octor d th refuſed ſo to do; therefore we pronounce him Contumaci- 16. : - — 
wy” „ and in Penalty of this his Contempt (at the Petition of M.) ubi plures po- 

0 to M 2% nen habetur pro confeſſo, licet non reſpondet. Generaliter vero hes 5 
the DIRE t von utique fatetur ſed tamen verum eſt eum non neg are. Adde Alciaium de 
{nal Wien. deck, pana non reſpoud. fol. * e ee 


ect che Petition made by the Plaintiff; and it he Decree, 
What a ſuller Anſwer ought to be made, then a Day is to 
De appointed for this purpoſe, and a Citation to be de- 


We is not to be ſworn to anſwer de novo, but is to be ad- 
onithed, and compelled to anſwer fully as above, (by 


: ne confeſſing the Articles or Libel laid againſt him; or 


Matter, and being fatisfied (by comparing the Anſwer 


enalty of being declared Pro Confeſſo, * as before: + 1 requi= 
hich being granted by the Judge, if the Party doth runtur ut quis 


4 a0 
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| ul 1 more ſafe, that the Judge do not pronounce him pro Confeſ 


ous Con feſſion 
the Proctor, Proctor by a general Proxy, ad tes, hath no ſpecial Man. 
| palParty him - ſpecial Proxy (to his Proctor) to this purpoſe. Which ſid 
' the Error be they do then and there ſubduct and revoke their own Con. 
. at᷑ any time be. 
dun & que ſion or Anſwer eſcaped from them through a maniſeſt Er 


ri p. C. ae 


1 0:87. de Conf. nn. 3. 19, 21, 24. & prefertim in num. 33. fur in e. uni am n. 19. 
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ve declare him pro Conſeſſo, or as one confeſſing or grantin 
This is cal- thoſe Things, which he refuſeth to anſwer fully to. * But its 


% Ma. in ſuch general Terms, but rather more particularly, for 
wal Jur. de not anſwering fully to ſuch an Article, or ſuch an Part of an 
gerb. ſignif. Ar ticle. i | , | 7 
verb, cp fe is. „ 


The Defendant, or his Proctor, confeſſing or an- 
 ſ{wering too much to the Libel, or other Matter, 


1. The Manner of the Defendam”s or his Proctor's Petitin, 
in order to the revoking this Confiſſin, and when thi 
| Revocation is permitted, M 


2, The principal Party may be convict of Perjury. 


J 1 F the principal Party do confeſs any Thing in his per 
* Anerrone. I fonal Anſwers through Miſtake, * he ought to apper 
dale wade y Perlonally before the Judge, and revoke this Error ; for the 


or the princi- date to revoke this Error; but the Defendant may grant 


Lell, does pre- Party, or his Proctor, may appear before the Judge, (in 
arc = the Preſence of the adverſe Proctor) and declare, That 
proved and re- feflion or Anſwer, made (on ſuch a Day) to ſuch an Art: 
v: ked, which cle of the Libel or Matter, &c. and that they do deſire tt 
may be done their Anſwer may be accounted as ſubducted and revoked 
fore Sentence. do all Intents and Purpoſes in the Law. And then making 
Altiat. de con- the Error manifeſt, and that it is much different from th: 
m. sel. Matter of Truth, they muſt alledge, That this their Conſt 


conf-ſfio rewe. ror, and that the Truth of the Matter is much otherwik 
gane. J. unica E. g. in the perſonal Anſwers aforeſaid, it is anſwered, That 
excra cdi he believed AMA. had been Farmer of the Rectory ( whet 
c. 2. de bas the Tithes ſued for were due) in the Years and Montt 


wateria etiam mentioned in the Libel, ar in ſuch a Year ; Whereas n 
Laufe. plenius | 3 | EY WES: 


va 


ah. dro. 8 * N N "my x . ; 0, 1 
2 en 4 ö. * 1 OS 9 
* 9 . : ** * * 9 * — ae WWW 
. en 9 RRR * ddr Lt n a „ 9 * "Wo 


Writ. Fefe Corres. "il 


, 

8 Fory, having fold or alienated all his Right, Title and 
„ Wereft, in and to the Tithes aforeſaid, (upon ſuch a Day, 

or ach a Month and Year, before the Time mentioned in 


Farmer of the ſaid Rectory, and all manner of Tithes 
atſaever, belonging to the ſame, in thoſe Years libelled: 
Which Thing being unknown to the Reſpondent at the 


Pfſwer, there is a Confeſſion of Eight Acres of Barley, 
Jen in very deed there was but Four, or perhaps no 
Prey at all. Now it this Error be 


Wn the Defendant or his Proctor may revoke theſe erro- 
Nous Confeſſions by the Judge his Decree, and not other. 


per re Party before they were revok d. But I think ( faith 
Peat r. Clarke) that even in this Cafe, where the Anſwers are 
the i epted, this Revocation avails, though the Judge do not 
_ Werpoſe his Decree, becauſe ſeeing the Matter and the 
an 


n Pugh he has already accepted it; and this Revocation may 
That BW made any time Err Sentence, ſaith Alciatus, in the 
Co. ace laſt quoted, I 
Al . That the Defendant may be convict of Perjury, is 
© 11 e at all to be doubted; touching which Matter, mention 
vokel before made, where it is ſhewn, what Cauſes the Eccle- 
2110; tical Courts take Cognizance of; and for the better Dil. 
mn - ning how and when any one may be underſtood to be 
onlel red, we may not unficly appropriate to this Place 
t Er Wat Lanfranc ſays, de Teſtibus *, to which Place 1 refer the De It. de. 
rie. i ader, © * 1 Feſttien. n. 74. 
„That =_ i 1 8 
where 
{onits | 
= 1 F- 8 E C T. | 
18. ; * 
ve 


Libel) to one D. by reaſon whereof the ſaid D. (and 
M. mentioned fo by Miſtake in the Anſwer ) was the 


Wc, if the faid Anſwers were not accepted of by the ad. 


y deed, he was not at that Time Farmer of the faid 7 


me of giving his Anſwer, therefore the ſaid Conſeflion 
&: Erroneous, and a perfect Miſtake; or if, in the Perſonal 


roved ſuch by ſuffi. 
Wnt Proofs, or by the Conſeſſion of the adverſe Party; 


Wuth is prov'd to be otherwiſe, the adverſe Party cannot 
Wc any Advantage by the ſaid erroneous Confeſſion, 
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— — . — — 2 . 


* 


= gt 


* —— — — 2 Ng Wea —y—[F — —ͤ—ͤ 1 
. 4 — PET 2 S2T8T — Vos oc od - . — 


— . —— 


— . —— 
—— - Orn> bo ere" SEE 


—ͤ—ũ—ꝙͤ— —— — "rs A ͥ — . - 


— 


Fas. LAI e ge 


Leal 
„ * 
9 


6 pa ; | : * ew. —_ | y 
The P of th Pann it 
j a 1 | en 


Ne 


Satisfaction being made, as to the Anſwer of fh 


. 
8 4 


1 e ſemb. in 


Paratit. Cod. 
num. 5. lit. D. 


| Scur ius. Conf. 
| Wh 9. Num. 3. 


Cent. 1. 


Defendant; Letters Compulſaries are to be c. 
tained, to compel Witneſſes to come againſt the 
Term-Probatory. f "ia ae: 


1. What theſe Letters Compulſaries are, and why obtained, 
Be Fen ava bow obtamed, Ou GS 
3. Before whom theſe do compel the Witneſſes to appear. 


I. 1 Defendant not confeſſing all, or none of th 
* Intention of the Plaintiff; it ſtands him in hand 9 
oduce Witnſſes to prove his Intention or Libel, either the 
hole, or that Part thereof which is not confeſſed by th 
Defendant; in order whereunto, he muſt get Letters Con 
pulſaries decreed againſt the Witneſſes he thinks fit u 
name; and theſe are another fort of Special Citations, po 
'» ff!fßß CRT Oo 
2. They are wont for the moſt part to be obtained when 
there is Satisfaction given, as to the Anſwer of the Deſen 
dant; though ſometimes they are obtained at the lane 


Fime the Citation, pro parte, is granted, with a Proviſo th 


the Witneſſes be not produced before the Defendant tu 

given his Anfwer : And in like manner as the Plaintiff cb. 

tained the Citation, for the principal Party to 8 At 
4 


come and give their Teſtimony, Cc. Whereupon the Juch 


grants his Petition. DOG _ 
3. And theſe Compulſaries are likewiſe for the Wit 


fron likewiſe granted) before whom the Witneſſes mult k 
examined ſome Time within the Term Probatory; and b 


N eee 
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Whe Time they are cited, the Plaintiff ought to tender 
hem, or at leaſt to promiſe them, their Charges of Journey 

Pe. and this ought to be, whether they appear before the 
udge, or before Commiſſioners, &. The Proctors are alſo 
admoniſhed, (at the time theſe Compulſaries are obtained : 7 
o be preſent at the Examination of the Witneſſes, C if 
they be to be examined before Commiſſioners ) in like 
manner as at the taking the Perſonal Anſwer. f 


* 
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CHAP. IV. 
r Proofs to be produced by the Plaintiff upon his 


du Libel, or other Matter, on or before the Da 

b „ aiened for that Purpoſe, called in the Law the 

Com. 4 RM-PROB 4 CORY, and of Exceptions 

| when | S E CT. 1. 

bee fo er tbir Term. Probatory s, * and to whom it ap. | Probatio r. 
n : er Proofs e, and bow manyfold,, and how they may a., Ae, 
ne eie to differ, &c. and when produced. TTY 3 
v4 e 2 
are i Term. Probatory, is ſaid to be that Time or Delay 7 juſo ad 
led 9 Which was given to the Plaintiff, wherein he might 22 


jove What he pleads or ſueth for; nor has the Plaintiff 2, i 
ble and abſolute Benefit of it: For the Defendant may 3 


Vine eile make uſe of this Term, if the Plaintiff renounceth & Rev, Ge. 
ben is e wn afterward. ©  Wiſemb. os 
wi +: & Proof, in this Senſe, is making the Matter evident 2 4 
om te Judge, fo as he may be able to determine the Con- 8 1 & 
nut e erſie impending ; in a large Senſe, it ſignifieth a ſetting Wſemb. ubi. f. 


th the Matter before the Judge: More ſtrictly it ſienf 7. 4 ref. n. 
duce fe Mor ney i Fe 
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108 : Tr: The Practice of the PA RT III. 481 
fies that full Proof, which is made by Witneſſes and Inſtr, erm- 
e Moſcardus de ments x.. Now Proofs are ſaid to be Twoſold, in relpe of es. ; 
Proba. wolwy. the Matter in Controverſie : One fort of Proof has relation prod 
1.94. & 3. to the Matters of Fact, the Other has relation to the My. 
 Wiſenb, inp#- ters of Law which occur therein; and this fort of Pro 
| 446 57 af 4 laſt mentioned, ought to be made by the Laws, Cuftony, ay 
1 Canons, Cc. ſometimes Directly, ſometimes by Aru I 
+ Alciat.ds ments . 5 ee (4s De V 
Proba. fol. 140. 5 5 5 | DH E farie 
Baldus in addi- Moſt evident, which are ſuch Proofs as re 8 
9 pur made by Privileges, Inſtruments of u 
ſ bus. Seck. — „ doubted Credit, &. * > * 
8 | Evident & clear, z ., Ke 
S vident & clear,? v: — 
I or full Proof, Witneſſes, TE * 2. Th 
| ee Inſtruments, i. e. Writing tel 
4 | | which makes 
(e) De bike Proois(a); o much Proof, ¶ Evidence oi the Fact. 
— prob.opudLind. Whichhavej as ferves to f An Ga. 
due deine relation to] determine the A zuſt er 
1, „ Freshy, the Matters? Whole Suit; & gane Co by pt 2 109 5 
| 70k of Fact, are | this is done, et | Ijndoubted Circumſiancs 
Times. ſaid to bez ther by 3 { 
| either r De W obator 
{ (b) Maſcard. | Leſs Evident (LOS) One Witneſ. amg, 
Jaueſt. 4 u. 16. ä 5 the Matter, but not Writin | i ſlary t. 
| Unmin diſp. 15 fo muchas will ſerve r 4. 5 EY „ whi 
| i — I 15 5 or indifferent be t norb 
r tence upon; this 1 1 n, ye 
ption. (ha [ made by ſump _ 0 (if it 
YN een. 525 F. de prob. & preſ. u. 4. ubi plene de his probation. diviſunibus reperias. Sus 5 ” = 
later tit. de prob. Ses. videndum. 5 l | * 5 \ ſwear 
| | . 95 8 9 CW 2 ding te 
T Likewiſe thoſe Proofs which are made by Witnels i crue, ( 
[ may be ſaid to differ, in reſpect of the Form of Speech r who 
| like manner, as the Anſwer of the Defendant, or prince they 
Part was ſaid to vary. And theſe Proofs are uſually proſe is, th 
; ced after the Suit is conteſted, and not before, (that WF their 
| any time before the Term aſſigned for Proof en believe, 
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er lll  Enclefuſticd Coors, 109 


Ill 

try. N erm- probatory ] be expired. ) Alciatus * recites ſeveral * uk; [þ "i 
daes, in which the Proofs (the Witneſſes at leaſt ) may 7*f:f#. 146. 
tion produced beſore the Suit is conteſted. Fe. rhe 4 _ 
Mat: e |  reſtibus 44. 
roof } | lit. 4. 


e Manner of bringing in the Letters Compul- 
ſaries againſt the Witneſſes, wank 


1. How ng into Court, and how a Citation, viis & modis, 

| 43: obtained upon the ſame, if the Witneſſes could not be found, 
8&c, alſo the Term. Probatory to be prorogusd'. 
2. The Manner of Proceeding, if none of the Witneſſes ci. 
ted do appear. 55 2 


; 


3. Alſo if ſome of them appear, and the reſt abſcond. 


f Omitted in the laſt Paragraph of the foregoing Chap- 
1 ter to acquaint you, the Manner and Way Mr. Clarke 
Pierves, in requeſting the Witneſſes to come and depoſe 


ring, the Proctor of the Plaintiff muſt alledge to the no re- 
Nee, That there were ſuch and ſuch Witneſſes, very ne- 2. e, f. 
Wilary to prove the Contents of the Libel given in by ter reddit ſe 


Wt notwithſtanding their Journey. Charges were offered 9in'o of emni- 

m, yet they have refuſed, or at leaſt deferred to come, A . 

tic be fo.) chat they have promiſed to come, but un en 
Ine not: Whereupon, he muſt deſire they may be com. let dium 

ed to come and give their Teſtimony, Cc. And he muſt Jam de teſt 

Wo [wear to the Truth of this his Allegation, That it is ac- * 9: 

ding to the Information given him, which he believes to 


ine true, ( except the principal Party himſelf, or ſome o- 
ech, er who did requeſt them, be preſent there in Ccurt; for 
tinchen they muſt fwear poſitively, and not de Credulitate ) 
/ prove is, that the Witneſſes were requeſted as aforeſaid, and 
c r q ! their Charges tendred, and that this his Information 
alle 


believes is true. Upon which Petition, the Judge de- 
„ e HS Las, ctees 


ir Knowledge, Ce.“ againſt ſuch a Day, within the Term- * Plurimi (ia. 
Wobatory: Which Day coming, and the Witneſſes not ap. f Larf. ) di. 


ic citatus, ali. 


which were deſired and requeſted to appear, Cc. and ſaſpectam, que 


8 » 4.44 — r n 228 2 — 
8 4 * ; 4 * wy K * 8 a F * >, * 22 — 
f N n a : 1 een * 4 wy "I + 
5 7 "# — 


< 
: * " : ” : 7 
q ads * W — r 2 


The Practice of the 


_ 


ade hed 


 Paxrp 

| erees them fo to be cited or compelled to appear ¶ wg 
| ſome Day before the Term be elapſed} to the Effect au 
1 0 ſaid: Which Term - Probatory, if the Plaintiff fears will h 
almoſt elapſed, before he gets theſe Compulſaries ( ſo U. 
creed) executed, and certified; it will be requiſite, thy 
he do at the ſame Time defire the ſaid Term to be yy 


RT. 
e Plac 
like 
want 
all D 
uld b 


Im- Pr 


855 
48 
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| rogued or prolongued to ſome farther Day; and this WF Setti 
11 is to be brought into Court on this Day thus proroguel ſe fon 
f | Wherefore if the Plaintiffs Proctor (making manilc{t hy ney 


Diligence) do exhibic the ſaid Decree or Letters Compl, 
| faries, and Teſtify either by an Authentick Certificate, c 
_ om the Oath of a Mandatory, That all poſſible Diligence ug 

9 f uſed in order to cite the ſaid Witneſſes, and that they d 


the D. 
the Re 
the ( 


£11 = fo abſcond, or are abſent from their Homes, that they cn _ 
1h | Not be perſonally cited: Then the Judge doth grant la rf 


ters Compulſaries, or a Citation, vis & mods, & c. again 


the ſaid Witneſſes to the Effect aforeſaid : Againſt whit Deſe 


Eo — Time appointed for their Appearance in this Citation, th 3 
| | 5 Term Probatory is alſo to be prorogued. We need u we 
here ſpeak of the Manner and Form obſerved in the EA Hh 


cuting cheſe Citations, having already done it before. wr” 
2. This Decree or Compulſary againſt the Witneſſes 2 
to be exhibiced, and authentically certified; and the Con UN. 1 


— - Þo wy 7 
2 — — mm. e B — 
. A 00 er, eo ar >=} 


| | De tumacy of the Witneſſes accuſed ; and if they appear nd Lo 
1 they are to be Excommunicate as above; and in that Ci 752 
1 aalſo, the Term - probatory is to be prorogued againſt font 12 * 
ö competent Day, within which Time, tis probable this 1 2 
1 communication may be extracted, denounced, and cert Cour 
BY fied: And if theſe Witneſſes ſtand Excommunicate For "84's 
| 1 Days after the fame is denounced, the Plaintiff may pf x 
| ] ceed againſt them (if he will) as in the former Chapteh * 
EF where it is ſpoken of Excommunications, Cc. and il ui p. = 
* Plaintiff do not uſe all Diligence in the Premiſcs, (vis geſſe 
1 2 the Witneſſes to Excommunicate, Signified e i 
) mpriſoned) chen the Proceedings are not to be delaydl rs. 
| | in Prejudice of the Deſendant, but the Defendant may & x 


ſire that the Cauſe may be concluded. And obſerve, ti 


all Things ſpoke of in this Paragraph touching che Wävefg ! ® 


F ® 


— * 5 * L 
— 5 , \ 
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— | | 


e place likewiſe againſt the Defendant, if he . r 


MS like Circumſtances, fo as the Plaintiff cannot proceed 1 
aan ant of bis Anſwer. Likewiſe, though the Plaintiff may I 
e an Diligence to the Effect aforefaid, yet, ( leſt the Suit 8 
oh ud be too much prolonged by this proroguing the | | 
A m- Probatory, whilſt he is in ſearch after the Witneſſes, 1 


3 getting them impriſon d. Oc.) he ought to produce 


| 
thi "witneſſes within that Term, if he has any; and be- Cl 
ppch e ſometimes the Premiſes are purpoſely managed on || 
yr Manner by the Plaintiff, (who has a bad Cauſe) to | 
elt ty tract the Suit, and increaſe Charges, to the Grievance | 
"pic Defendant, who perhaps is Poor; the Judge may, 44 
©, he Requeſt of ſuch Defendant, proceed to a Concluſion 5 
ba 4 the Cauſe, and pronounce his abſolutory Sentence on 
ea Defendant's behalf, yet the ſaid Witneſſes are to be 
2 1 itted at any Time before the final Sentence is pro- 


Wnced ; and though it be concluded in the Cauſe, and 
Defendant may except againſt the ſaid Witneſſes, in 
manner as if they had been produced within the Term- 


7 , dbatory, or before the Concluſion; for by this Production 
: 15 the Witneſſes, the Concluſion in the Cauſe is prohibited 
4 "Wrclcinded. . g | Ges WT: 


>. Alſo, if only ſome of the Witneſſes are cited, and the 

| abſcond, fo as they cannot be cited; in this Caſe the 

intiff muſt exhibit the aforeſaid Mandate with a Certifi- 

> thereupon, and accuſe the Contumacy of M. N and TH 
Witneſſes cited to appear this Day, and at this Place, &c. FW 
| defire they may be reputed Contumacious, and (in 

halty of this their Contumacy ) that they may be Ex- 


* nmunicate, Then they are to be called by the Crier of 
| bone Court, and it they appear, they are to be produced, 
* pitted and ſworn; and the Proctor of the adverſe Party 
Tu „ proteſt againſt, and diſſent from the Premiſes. And 
4˙ s che Witneſſes which abſcond, and cannot be cited, 


Proctor of the Plaintiff may alledge, that the other 
neſſes named in the Mandate by him introduced, 
Fe diligently fought, but could not be found; wherefore 
muſt defire, , that they may be cited (to appear on 
\- Day) Perſonally, if they can be ſo cited, or elſe 
ee other Ways and Means, ſo as this Citation may 
ups 5 | * 3 


(vis i 
ified all 
delaydl 
ma) 0 
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come to their Knowledge; which Petition the Judge pray 
Then he muſt deſire, that the Term-Probatory may by 


the Judge likewiſe grants, appointing a Day, which ſeeny 


Ger of the adverſe Party, at the Time of their Sweain 


1. \ g E have ſhewn before, what Courſe ought to l 
examined, (either before the Judge or Commiſſionen 


now come to ſhew how they are produced, upon or witit 
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The Praficeof te par I 


dr ſom 
hem © 
udge ( 
eſſes I 


prorogued, as to theſe Witneſſes thus to be cited, whig 


ſufficient for this Purpoſe in his Reaſon, it Diligence ber che 
but uſed. DN Wheir Q 
i, | | Examin 


harge 


Sz cr. 3. arge 
| | V Decree 
The Manner of Producing, Swearing, Examining be n 


hen he 
Ithin 
Iſo wot 
roctor, 
e Part 
ele Ct 
bay pre 
d Sign 
banner. 
e to be 
itneſſe 
abſolz 
3. Th 


andRepeating the Witneſles before the Judge, 6x 


1. The Manner of producing Witneſſes. 
2. Their Charges to be tendered before they Swear, 
3. The Form of their Oath, and the Proteſtation of the f 


and hu requeſting a Time for Interrogatories. 
4. The Manner and Form of the Interrogatorits 10 be a 
red by the adverſe Patty, © 
5. The Manner of Examining and Repe#ting the Ii 
fore the Tnage, Ow 


taken, in order to the getting Witneſſes to 


within the Term - Probatory, or before it be elapſed. Vi 


this Term, Wherefore the Plaintiff, having his Witnelt 
ready in Court, muſt acquaint the Judge, that he produce 


theſe as Witneſſes upon his Libel, whom he deſires maln, 
admitted, and ſworn to depoſe the Truth which they knel 99 hel; 
touching the ſame. Then if the Defendant has any IH imor 
to object againſt the Admiſſion of theſe Witneſſes, he is MF Judg 
| propound it before their Oath be adminiſtred; and Nereup 
be propounds nothing, then the Judge admits them. odudtic 


2. Now if the Party, producing theſe Witneſſes, hi 
compounded with them for their Charges of Journey Rh: aur; 
fore he produced them, they may (either by themeelt 5 preſen 
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xr ſome Proctor in their Name) deſire the Judge to order 


[ | | 

ol hem their Charges before they take their Oath. Then the 
wii age (taking into Conſideration the diſtance of the Wit. 
en eſles Habitation from the Place of Judgment, as alſo whe. 
e er chey be Horſe men or Foot-men, with reſpect alſo to 


Weir Quality, and their Abode at the Court, before their 

xamination be perfected ) is wont to tax and allow theſe 

harges, and order that they be not examined before theſe 

harges be paid; or he may (if the Witneſſes deſire it) 

Decree a Monition againſt the Party producing them (if 

e be not preſent in Court); but if he be preſent in Court, 

en he is to be admoniſhed there to pay the ſaid Charges 

thin a certain Day: And in this Taxation, the Judge is 

ſo wont to allow the Fee of the Monition; as allo of the 

roftor, if the Taxation be deſired by a Proctor: And if 

e Party producing theſe Witneſſes; take no Care to pay 

eſe Charges according to the ſaid Monition, the Witneſſes 

jay proceed againſt him by the way of Excommunication, 

d Significavit to the King's Majeſty, according to the uſual 

anner. Likewiſe thoſe Charges in and about the ſame 

e to be taxed by the Judge, and the Party producing theſe 
itneſſes ought to be compelled to pay the ſame deine he 
een, 5 d 

3. Theſe Charges being thus paid or ſatisfied, or ordered 

manner as before; the Witneſſes are then to lay their 

es to Hands upon a Bible, or Teſtament, to whom the Judge 


Ronen Peaks in Effect as follows *. Ie are produced as Witneſſes in Aliat. de teft, 
d. Wl Caaſe, betwixt ſuch and ſuch Perſons ; therefore you, and 2 148. 4 
r wit of you, ſhall ſwear, That at the Time of your Examination, . J 
Vitnel 7 


p, and every 0 zou, will depoſe and teſtify the Truth, and the 2 Lok. 
rode Truth, ſo far as you know, without any Love, Favour, de teſt. depeſ. 


S may of : ch 
ey (nil e 5:1p you God, Which being done, the Witneſſes (in 1 5 
zy Thi ſtimony that they take this Oath in Manner and Form as pos away ” 
he z Judge doth adminiſter it) are to kiſs the ſaid Book. part. 4. 


hereupon the Defendant's Proctor does diſſent from this + Ponirar que- 

3 of the Witneſſes, and dags proteſt as to its Sec La, 4 

| . | | . upra, an teſtis 

un, and of ſaying or propounding againſt the ſame > Jurart poſs wif 

urne) VET adverſa fit cirar. n. 10. cui etiam Weſemb. conſentit, quod teſtis poſſint jurari parte ade 
4 preſcute, vel abſents , F. ae teſt. u. 5. lit. E. col. 1. fo IE 


jection, or Malice, to either of the Parties in Suit, &c. v. 3. praxis ſua 


2 — - 
. 
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apainſt their Depoſitions and Perſons, if they endeayoy 
to depoſe any Thing againſt the Intention of his Client, 
and does deſite that they may render ſufficient and conch 
five Cauſes for their Knowledge in what they depoſe, 6 


and he muſt alſo deſire a competent Time may be aligned i DT, 
him, againſt which he may provide Interrogatories to a. WF” ; | 
miniſter co the faid Witneſſes. Whereupon the Judge, pe: a p po 
haps, aſſigns a Day's Time for this Purpoſe it the Witnelly ch v 
dwell within the City, or more if they dwell out of the * Mi 
City, or any Time before their Examination: Within which hes 
Time fo appointed by the Judge, or before the Witnells ng tr 
be examined as aforeſaid, the Proctor of the Defendu * wr 
ought to give to the Regiſter, or Examiner, what Interts "oP 
gatories he propoſeth to adminiſter. But obſerve, Thu de 
when the Proctor believes the Witneſſes (produced by the he 
adverſe Party) to be Men of good Credit, or ſuch who Wi * 
will ('tis likely) depoſe for the Defence and Intention d kim 
his Client,it is requiſite that (at the Time they are produced) . | 
he accept the Perſons, and the Production of theſe Wi» WM "If 
neſſes, fo far as they make for his Client's Intention, c,. 8 J 
but proteſt againſt their Sayings and Depoſitions, in 35 » Pet 
much as they depoſe any Thing againſt the Intention of is” -. - 
{aid Client. In which Caſe, the Defendant may reprebei g ma 
the Sayings and Depoſitions of the Witneſſes, and may 00 ry 
ject againſt them, if they depoſe againſt his ſaid Intent en in 
but yet he cannot except againſt their Perſons, having vc. In, 
ready accepted and approved them. Therefore the PayB.:. Ex 
producing Witneſſes, had need take care of producing WR . Le 
neſſes, who will depoſe ( againſt his Intention) for tl very 
Right and Defence of his Adverſary: For by this his ge; (i 
ducing them into Court, he ſeems ſo to approve the Peril _ 
of the ſaid Witneſſes, that he cannot aſterward except «BS cheir 
ther againſt their Perſons or Depoſitions : In like mana... 
the Defendant had need take care, how he produce Wahl erroga 
neſſes which have been already produced by his Advert itrir | 
for he alſo ſeems thereby ſo to approve their Perſons, iy wh 
1 is not permitted afterwards to except againſt them of. 
* hy 0 1 - 47 : . d.. 
4. Now the Deſendatmm, or contrary Party, may (wa - oh 
the Witneſſes are to be examined) miniſter Interrogaml wied 


2 7 
” — e * 2 „reer 
g 


ag 
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zeainſt the ſaid Witneſſes, ſuch as are Pertinent „ or have 
Relation to the Cauſe or Matter. * E. g. If Witneſſes are What theſe 
zroduced againſt you to prove any Will, which you endea- Interrogato- 


our to deny or overthrow ; you may Interrogate them, if ries are, Vide 


pretended by the Adverſary, wherein he made that Will, „l. Jur. a 
1nd whether he did this or that Thing, or ſaid ſuch and 4. Jg. as al- 


is Mind and Memory; or you may Interrogate them of 
ther Circumſtances, as of the Day, the Hour of the Day, 
Ind the Place (a) where the Will is pretended to be made, (a) Her vocan- 
Ind with what Words the Teſtator approved it, who writ ur Interroga- 
& as alſo what Witneſſes were by, and preſent then: And oria ſpecialia, 


touching (b) the Perſons of the Witneſſes, you may In- knw ray | 


nim, or receive Wages from him, or are indebted to r. Cameral. 

Wim: And whether or no they be not Enemies to the Par- & fon Re 2 

againſt whom they are produced, and the like. And at pla torr 45 

e end of theſe Interrogatories, you may add this follow. 55. 2 ;. 

Wo Petition, or Proteſtation, (Scil.) That the faid Party (b) yer wocan- 
iniſtring theſe Interrogatories, does deſire that every Wit- tur Interrog a+ 

WG may render a ſufficient and conciuding Cauſe of his 771% gener alis 


| Wren in this Cauſe, or otherwiſe the ſaid Party miniſtring 
wing ele Interrogatories, doth proteſt as to the Nullity of this 

e Pa\ Wir Examination. I have beard (faith Mr. Clarke) from : 
ing Mine Learned Men, (c) that this Petition and Proteſtation (e) tis: ie 


his bg ges (in forme Caſes) make good Proof on the adverſe 4% 4 Lan- 
; Pero ilWry, though they give no concluſive and good Reaſons ary 1 oj 
xCept eig their Knowledge, which otherwiſe they ought to give, 3.4 1 flak 
mate interrogated or asked. Yet the Proctor who adminiſters cod. de 100. 
Juce M errogatories, had need be cautious ald expert in the ad- ®:/emb. de te- 
dverlar iſtring of them, becanſe they oftentimes do benefit the 1 u. 5. . 
** ; y who produceth the Witneiles, inſtead of injuring his 91. 
anal Dl. | | Ie 
Now if the Witneſſes, at the time of their Productiotf, 
y (wile: to be publickly and judicially examined touching their 
0220 owiedge in thoſe Poſitions they are produced upon, it is 
u; H 2 ver 


Ine Teſtator were of ſound Mind and Memory at the Time np rag. 9 


ch Words, which might argue and ſhew the Soundneſs of ſo their Form. 


rrogate them, whether they be of Affinity, Conſanguinity, Theſ. 10. J. 
Womeſticks of the Party producing them, or are clothed c. Blum. pro- 


nowledge, in all his pretended Sayings and Depoſitions b. ali furs: 


for i very neceſſary, and that if they were omitted, the Wit- confirmari wie | 
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Truth, which probably they would otherwiſe conſeſs, being 


(a) Vide que 


not avi in marg. 
num. 3. Prox. 
preced. ad for- 


mam juramen- 


ri teſtium. 


(b) ſemb. F. 
d. prob. . 9. 
P. 873. lit. A. 
ae teſt, 


7 912. lit. E. 
Bartol. in |, 
nullum. Cod. de 


reſtib. Chilia. 
in prali. cap. 74 
in fin, Vide 

Alei at. de teſt, 


Seck. de teflium 
Examinatione 


Speculator tit. 
de teſti ic. Secł. 
nunc tract and. 
ruerſ. licet au- 
ven. 


(c) Lanfr. ubi 


| ſupra de teſt. 


3.15. Þ 
(d) Ratio 
praxis bujus 4 
prædictis efſe 

vi det ur, nope 
qui a examina. 


io coram Jud. 


Feri preſumi- 
tur. Alciat. 
Speculator cum 


multis aliis ubi 
| Jupras 


very probable ( at leaſt, if they were not Men honeſt and 


of good Repute) they might eaſily ſo conſpire and con- 
bine together, as co agree upon one Speech or Story: And 
fometimes the Party producing them being allo preſem, 
through Fear of the ſaid Party, they are apt to conceal the 


that which chiefly makes againſt the ſaid Party's Intention, 
The like may be ſaid of the Defendant. Therefore in al 
the Courts of the Moſt Reverend the Archbiſhop of Cant 
bury, the Regiſter (who is ſworn to that Purpoſe) after the 
Wieneſſes are judicially produced and ſworn, (in the pre. 
ſence of the adverſe () Party) is wont to interrogate and 
examine theſe Witneſſes ſeverally, by Vertue of their Oh, 
8 thoſe Things, upon which they are produced) u 
ome ſecret Place (6), all Perſons being removed and with Nicles 
drawn, eſpecially the reſt of the Witneſſes, (whilſt the oe We not 
are examining, and alſo the Parties in Suit, (c) and ea ior th 
of their Sayings and Depoſitions the Regiſter is to dra Marticy 
into Writing, and read the ſame diſtinctly to every Wi-xami 


neſs ſeverally and apart, and interrogate and examine hin Cauſe 


and them reſpectively, Whether there be any Thing wi Wcceive 
that is againſt or contrary to his Mind: And it the e Pol 
neſs defire a Correction, Amendment, Addition, or e in d 
ſtraction in any Thing, he ought immediately to do ons w 
Then the Regiſter ought to take Care, that the Wine e uſua 
write their Names or uſual Mark to theſe their DepoltingWpecial! 
wich their own Hand, leſt the Regiſter, or any ot re it 
ſhould afterward vitiate this Depoſition in any Particuu e 2 
Which Examination being perſected by the Regiltcr, N plai 
Witneſs is to be brought to the Judge, before whom, lontent 
the Preſence of the faid Witneſs, the ſaid Regilter is wa ad nee 
to read Verbatim this Depoſition of the Witneſs, (d Wnt a St 


being read, the Judge is wont to interrogate the Wa fcult 


Whether all Things there writ, and read by the RegileMribbler: 
be according to the Mind and Intention, and whether it y 
contain the whole Truth of what he has to ſwear; 4 
whether he would have any thing elſe added to this hö! 
poſition, or ſubſtracted from it: For at the time ol hk 
petition before the Judge, the Witneſs may deſire (it c 
ſion be) to have all Things by him depoſed, and wile 
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he Regiſter to be corrected and blotted out, or any Part 


a of it: But if the Witneſs do there ratify and approve before 


om. 


And che Judge all Things ſo writ, and read by the Regiſter in 
ſen, manner aforeſaid, the Examination is then ſaid to be perfect 
al the and compleat. For the Examination, tho? taken by the Re- 


being 
Mion, 
in al 
nter. 
er the 


giſter, and gray, all the due Solemnities obſerved as afore- 
laid; yet if the 


to be obſerved, That not only the Regiſter, (at the Time 
wi writing the Depoſitions of the Witneſſes) but alſo the 
Wudge himſelf, at the Time of their Repetition, is wont often 


aid Depoſition be not acknowledged and 
repeated before the Judge as above, it avails not. And it 


e ple. Fo 
te 10 o admoniſh the Witneſſes the Danger of Perjury *, both to * Wiſemb. us; 
Oat, heir Body and Soul, if they ſhould depoſe in any Thing 4e ef. p. 913. 
ed) u gainſt the Truth. Let the Proctor take heed, that the Ar- Ii. B. Aciat. 


d with icles or Poſitions upon which the Witneſſes are produced, 
e other Ne not dubious or long, containing many and divers Heads: 
1d eder then the Regiſters may very often and eaſily omit ſome 
o dra Particular Poſitions and neceſſary Clauſes, (at the Time of 


ry Wi. 


ine hin Lauſe inſtituted: Which if they do, the Witneſſes are eaſily 


de tet. Set. 
teſt. examina. 


? tio. fol. ig o. 


W-camination of theſe Witneſſes) chiefly relating to the 


ng ut eceived in not depoſing fully to the Things contained in 
te Ve Poſition, and the Party producing theſe Witneſſes may 
or Wia danger of loſing the Cauſe, in regard that theſe Poſi. 
o do ons were omitted. And ſeeing all Poſitions and Articles 
Vitgele re uſually writ in Latin, (by reaſon whereof, the Witneſſes, 
posting pecially Country-men, rarely underſtand them) there. 
y ol ee lit is very requiſite, That the Regiſter or Examiner 
articaaßg e 2 great Care in explaining and declaring diſtinctly 
(ter, M plainly to the Witneſſes, all and ſingular the Heads and 
hom, entents of theſe Articles and Poſitions. [The Proctors then 
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ficult a Task upon ſome (pretending) Examiners o 
pribblers in the World. "MO MN es PT are . 


5 8g er, 


ad need be careful of putting theſe Articles into too Ele. 
ant a Stile; for if they do, they will impoſe too ſevere and 
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The Witneſſes not making a full Depoſition, or 
refuſing to anſwer to the Interrogatory, or other 
Matter on either Party, when examined. 


1. The Petition of the Proctor againſt them in this Cafe. 
2, The Order of the Fudge for a fuller Depoſition, if need l. 


1. He Depoſitions of your Adverſary's Witneſſes being 
A publiſhed, if theſe Witneſſes anſwer not fully to 
any Interrogatory by you adminiſtred againſt them, or if 
it chance theſe Witneſſes, at the Time of their Examina. 
tion upon Interrogatories, by youzadminiſtred as aforeſaid, 
do retuſe to anſwer to the fame, or pretend that they au 
not bound to anſwer to them: The Proctor adminiltring 
theſe Interrogatories muſt alledge, That ſuch or ſuch Wi. 
neſs or Witneſſes, produced on the adverſe Party, have not 

_. anſwered fully, or not at all, to ſuch or ſuch Interropat. 

Ties by him adminiſtred, referring himſelf to the ſaid De 
poſitions and Interrogatories, and to the Law; where 
upon he mult deſire they may be called to anſwer {ully to 
the ſame. 5 %%% Ts 


2, Then the Judge, if he be informed that they hair 
not anſwered fully, and that the Interrogatories they bat 
omitted fo to anſwer to are pertinent to the Cauſe, and 
Tock to which the Witneſſes ought to anſwer, he may De 

Cree as is requeſted; or if he is not informed touchin? 
_ the ſame, he may aflign the next Court-day to hear ii 
| Pleaſure upon it; at which Time, if he is informed the alot 
ſaid Anſwers are not full, he may Decree them to be called 
to give fuller Depoſitions or Anſwers; or, if he is oth 
. wiſe informed, he may reje& the Petition, either tacit 
(by proceeding to other Things contrary to it) or exp! 
ly: And, left this Petition be renewed again before 1 
Decree be interpoled, it will be requiſite that the Proj 
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the other Party deny thoſe Things ſo alledged to be true, 
nd alledge that this Peticion ought not to be granted; and 
{. aſter that, the Judge do grant the aforeſaid Petition, the 
doctor ſo denying it may diſſent and appeal from ſuch 
decree as unjult, . 


he Manner of producing the Witneſſes before 
Commiſſioners, and the whole Order and Me- 
thod of Proceeding in order thereto, and after 
it is accepted of by them. 5 


| I, The Cauſes why Commiſſions are granted ad Partes, for 
examining Witneſſes, © os 
2. How manifold Commiſſions may be ſaid to be. 1 
3. The Manner of obtaining , executing, and certifying the 
| Commiſſion, and the Manner of admoniſhing the Proctor of 
the adverſe Party to be preſem, 5 . 
4. The Manner of obtaining the other Sort of Commiſſion for 
| examining Witneſſes within the Furiſdiction of the Fudge, 
and the Form of Proteſtation made ( by the Proctor of the 
adverſe Party) at the Time of granting the ſame, and the Or 
der of bis adminitring Interragatories.  .. 1 
5. In _ Caſes, and when this Commiſſion may be re- 
Need. Lp | | | 
6, The Manner of preſenting this Commiſſion to the Commiſſio. 
ners, and = of Peſos if or undertaken by them, 925 
7. How proceeded upon, after the Execntion of it is undertaken, 
if the adverſe Party appear not, 7 r 
8. The Petition of the Proctor, who obtains this Commiſſion, © 
F the Proctor of the adverſe Party, or his Subſtitme, are 
Ss Preſent at the Execution of this Commiſſion 5 alſo the Tenor 
Ff ſuch Subſtitution, a 3 15 
9. The Petition of the principal Party if be appear in Perſon, 
11 not by his Proctor, at the Time of executing this Com. 
_ Pujhon, xp | | 
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10. The Manner of alledging the Contempt of the Commilſ,, iSe 
mers, if they neglect or omit to tranſmit their Proceeding ih bury 

or Tranſattions in the Premiſes, re ch 

11. The Manner of certifying the Fudge { who grants thi; + mony 
Commiſſion) of the Execution of it, e re an 

12. How this Commiſſjon u to be exhibited, and opened bam O Aut 

tbe Fudge who granted it. 1 1 5 e Teſt 

1. 1* may probably be objected againſt this Mothod ; Hove t 

prepoſterous, in regard that what is here conſidered, Munde: 


as to the Manner of obtaining Commiſſions, &. for this 
purpoſe, were only then to be conſidered, when the Letten 
Compulſaries were obtained for their Appearance, fecing 


1 that at the ſame time theſe Commiſſions are alſo to be ob. Hon h. 

KS tained : However, my Hope is, That the Miſtake is pardon. Wh:ding 

: | Hh 0 able, being it produceth no great Error, but may, I hops, he | 
| 


3 render the Matter more obvious to every Capacity, than il mmi 
14 fit had been ſpoke of apart. The chief Cauſes therefor: WW 
Fit | of Commiſſions, are the Remoteneſs of the Witneſſes fron 
TT 995 the Place of Judgment, their Inability of Body in reſpect of 
WE Ape, or ſome Accident, Cc. in which Caſe, their Exami- 
|} (a)Weſenb. pa. nation is to be made, or brought about, ſubſidium (a) 
rat. F. de teſt. juris, by a Supply of the Law. Alciatus ſhews the Realon 
u. 5. p. 911. of theſe Commiſſions to the full, in the Place even nos 


lit. c. Speculae 
tor. Sect. 1. n. 45. quoted. 


| Alciat. de te. 2. Commiſſions are manifold , as Authors ( 5 ) obſerve: 
Seck. de reſt. Thoſe here meant are of Two Sorts, (Scil.) the One dl 
eam. ve). & them being ſuch, as doth immediately authorize the Com: 
. miſſioners, (that is, being the Witneſſes do dwell within 
l) Gail. 1. Ob. the Juriſdition of the Judge who grants this Commiſſion) 
Fe de dom. the Other ſuch, as doth mediately authorize the Commil 
Ruland de com- 5 +=" | 5 
T miſe lil. 1. c. 2. ſioners, as where the Witneſſes live in another Juriſdiction 
n. 8.9. Ordo in this Caſe, the Authority of that Judge where they | 
Cameral. p. 3. (c) muſt be implored , before their Examination can be 
| 7-17. Rebuff. compleated; and in this reſpect, it is a mediate Authoric, 
inci. de Puget}. depending upon the Will of; another; which ſort of Com 
le) Laufr. de miſſion is called, a Commiſſion Sub mutuæ viciſſitudinis dl 
teſt. arp. n. 16. fentity | | | 
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han if 
refore 
; from 
ect of 
ami 
m (a) 
Nealon 
1 now 


bſerve: 
One of 
Com- 
Within 
niſſion) 
ommil. 
liction; 
ey live 
can be 
thorith, 
f Com 


inis ob- 


Some: 


Time of executing this Commiſſion, if he thinks 11 


3. Sometimes it falls out, that divers Witneſſes of the 
Lintiff or Defendant inhabit out of the Province of Can. 
ybury, ſo that they cannot be compelled to appear be- 
re the Judges of the ſaid Archbiſhop to give their Te. 
imony, becauſe no Man is compelled to appear be- 
re an incompetent or unfit Judge, (that is, One having 
> Authority to call him.) The Party, who intends to uſe 
e Teſtimony of theſe Witneſſes, muſt alledge to 3 
that N. M. and O. are fit Witneſſes, and very neceſſary to 
Jove the Contents of his Libel, or other Matters pro- 
Wunded and given in on his Part, and that they inhabit in 
Wch 2 Dioceſs, without the Province of Canterbury, by rea- 
Wn whereof they cannot be compelled to appear in this 
Wourt, to give their Teſtimony in this Cauſe; and here- 
Won he muſt offer himſelf ready to make Oath of it, ac- 
@:ding to the Information of his Client, which Informati- 
be believes to be true; and therefore he muſt deſire a 
Wmmiflion may be decreed, in order to the Enlarge- 
nt of their Authority herein, (and as a Supply of the 
) to the Reverend Father A. Biſhop of the 2 
where the Witneſſes inhabit, and to N. his Vicar Ge- 
Wral in Spiritual Things, and Official Principal, jointly 
ſeverally; and that they may be requeſted (in Sup- 
of the Law as aforeſaid, & ſub mutuæ viciſſitudinis ob. 
W's) to compel the ſaid Witneſſes to appear before 
Win, or either of them, on ſuch a Day, and in ſuch a 
Nee, to give their Teſtimony in this Cauſe; and in or- 
W hereunto, he muſt deſire that the Judge will pleaſe to 
Int his Power and Authority ( ſo much as lies in him) 
the faid Biſhop and his Official, jointly and ſeverally, 
[receive and examine the ſaid Witneſſes, as alſo with a 
Nuiſition to deſire them to prorogue the Day and Place 
Examination, if need be, and that they may alſo be re- 
led to certifie and tranſmit (to the ſaid Judge in ſo re- 
ting) the Sayings and Depoſitions of the ſaid Witneſ⸗ 
> and all the Proceedings to be made, in and about 
lame, on ſuch a Day: Alſo the Proctor, thus defiring, 
Commiſſion, muſt likewiſe deſire that the Froctor 
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adverſe Party may be admoniſhed to be preſent at 


d Dio- 
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prorogue the Term- Probatory until the Court day 6. 


Effects reſpectively, and is to be preſented to the Biſhop 
Things, in the Preſence of the adverſe Party, like 2; 
Judge; or if the ſaid Party appear not, then they nuf 


proceed upon it in Penalty of fuch his Contempt for bei 


wards. And it is to be noted, That if the Witneſſes (14 
quired to give their Teſtimony, and to appear before th 
ſaid Lord Biſhop, or his Vicar, Cc.) do refuſe to appen, 


E 


Quoni am de 


Prob. 7. 9. SeF, 


| Requeſt of the ſaid Judge, as a Supply of the Law, G.. 


ſaid, the Proctor of the Plaint 


| ſelf intereſſed in it. Whereupon the Judge Decrees th 


the Term-Probatory ſhould be elapſed before this Comm 


crees for theſe Witneſſes to appear, they ought to mak 


veniently appear at the Court without vaſt Charge 


Petition of the Proctor, and admoniſheth the Proctor d 
the adverſe Party to be preſent, as is requeſted: And 14 


fion be Executed and Returned; the Judge doth alſo ( x 


the Petition of the {aid Proctor obtaining this Commiſſiqg) 


lowing, the Day aſſigned for the Tranſimitting of thi 
Commiſſion. 7 „„ 4 
No this Commiſſion is to be drawn to the aforeſy 


or his Vicar-General, and to be proceeded upon in al 


Cars before, where the Whitneſſes are produced before the 


Abſent, as is ſpoke hereafter : And the like muſt be obſer. 
ved as to its Certifying, and other Things as is ſpoke aſte. 


may Compel them, and Excommunicate them for their 
Contempt: But in their Citation, or Compulſorial Ds 


mention of the Dependance of the Suit in the Court, and 
before the Judge who grants this Commiſſion, and thi 
the ſaid Biſhop, or his Vicar, do grant this Decree, upon ti errog 


4. Before the r is elapſed, as is befor 

iff, (though he has altea 
produced ſome Witneſſes in Court, or though he has of 
yet produced any) if he intends to make uſe of a C 
miſſion, may requeſt the ſame on this manner, ( Sci. ) i 
muſt alledge to the Judge, that his Client hath ſera 
Witneſſes, (very neceſſary to prove the Contents ol f 
ron by him given into Court) which are Old and Infin 
Who (by reaſon of the Diſtance of the Place, the Badns 
of the Way, eſpecially this Winter Time, C.) cannot al 
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es ths ent, and the Peril and Damage of the ſaid Witneſſes : 

tor of Wherefore he mult defire a Commiſſion may be decreed, 750 

d let Mnting full Power to ſome Honeſt Men ( conſticuted in — 
mmi. WWlefiaſtical Dignity ) jointly and ſeverally to fit in ſuch 1 
ſo (a Place, (viz.) in ſome Church or Conſiſtory, ( in order 

iſſon) examine the Witneſſes to be produced before them) | 
y fol. bn ſach Days, with Power (if need be) of proroguing 

of thi i AY the Days and Place of Examination, ha- 


V likewiſe ſome Notary Publick, who is indifferent to 
In parties: He muſt alſo deſire, that ſome Term may be 
zned, againſt which theſe Commiſſioners may tranſmic 
in al WS their Commiſſion, and the Proceedings upon it; and 
e 4 i WW wiſe chat the Term-Probatory may be prorogued un- 
ore the the ſaid Day fo aſſigned for the Tranſmitting the Com. 
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y mul on, and that the Proctor of the adverſe Party may Y 
r being WW admoniſhed to be there preſent as the Time of Execu- 7 
> obſer. N the ſaid Commiſſion. All which ſeveral Petitions, the 


e aft. Wee grants in expreſs Words, in the Preſence of the De- 4 
es (1: dants Proctor, who diſſents from all and ſingular the 44 
ore th emiſes, done as well by the Judge as the adverſe Par- | 
appear, WW and proteſts concerning the Nullity of ſuch their Do. | 


Or t „ and of propounding or excepting againſt theſe Wit. 1 
rial D les, their Depoſitions and Perſons, (as well now as | 
o mal n, and then as now) if in any thing they endeavour to ; 
art, adipoſe againſt the Intention of his Client; whereupon he | 
nd tht defre the ſaid Witneſſes may be examined upon ſuch 

pon te errogatories as are to be annexed by him or his Client 


p Os 
is befor 


the Commiſſion , or to be adminiſtred to them on 
We of the Days appointed for the Executing the ſaid . 
dmmiſſion before the Commiſſioners ; and that they may 


altea der good and concluſive Cauſes and Reaſons ( for their 

; has M owledge) in their Depoſitions, or otherwiſe he muſt "4 
a Coop teſt concerning the Nullity of this their Examination; 1 
cil, ) Mich petition the Judge decrees. In theſe Days, the Pro. _, ©. 
h (vers are each of them wont to nominate Commiſſioners, , 4 
ts ol 0 of which the Judge chuſeth Four, (vis.) Two out of * 
d lage Four named by the one Party, and Two out of thoſe IM 
> BadndfiWur named by the other Party: But formerly the Judge +. 


nnot on 
rge tol 
| Cl ji 


nd not the Parties) was wont to nominate all the Com- 
Hioners, and then they were oftentimes Perſons indiffe- 
a Se et Abo SHES OY. # rent 
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one * 


Parties having the Naming of Commiſfioners, name ogy 


carry themſelves like Parties when the Witneſſes are erz 
mined; and do oftentimes ſignifie to the Parties the Depoſ 


* Meint de tet. 
Se. de Int err. 


fu. 149. 


obſerve, that if the Proctor ( againſt whom this Commiſ 
ſion is granted) intendeth not to be preſent at the Tins 
of executing the ſame, nor to adminiſter Interrogatoris 
at that time of its Expedition, he may give what Interro, Wi 


opened by them. Likewiſe obſerve, that though the Dy 


Witneſſes) either detract from the ſaid Intercogatorich 


granting this Commiſſion) is very neceſſary ; for if net 


the Time of granting this Commiſſion, ( viz. a Diſſent 


The Pratt of the 


_ RE. r 
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PART Il 
rent to the Parties, though now it is otherwiſe; for th 
ſuch as are moſt like to befriend them in the Matter, 
ir lie in their Way; fo that commonly they cannot be {1 
to be Commiſſioners of the Judge, but of the Parties, 2 


tions of the Witneſſes before the Publication is mad, 


yea ſometimes before all the Witneſſes are produced. A 


tories he hath a Mind to the Regiſter of the Judge ( wh 
grants this Commiſſion ) and he ought to annex the ſany 


to the Commiſſion, and ſeal the ſaid Commiſſion with th ö 
ſaid Interrogatories with ſome Authentical Seal , fo da 


the ſaid Interrogatories may not be read, or looked inn, 
either by the adverſe Party, or any other, until the (ii 
Commiſſion be preſented before the Commiſſioners, ant 


fendant do cauſe any Interrogatories to be annexed to the 
faid Commiſſion as aforeſaid; yet may he, if he will, (ee 
cially if he be preſent at the Time of the Production of th 


annexed , or miniſter the ſame or any others before ti 
Commiſſioners. And obſerve Laſtly, that the ſaid Pi 
teſtation of the Proctor of the Defendant ( at the Time d 


the Proctor nor his Client do take care to be preſent 4 
the Time of diſpatching this Commiſſion, and the Produd 


on of the Witneſſes, but that the Witneſſes are produc 
in their abſence, &c. I have heard ( faith Mr. Cat) 
ftom ſome Learned Men, and ſo I have known it 2djud 
ed, that the ſaid Part 


could not in this Caſe except 
gainſt theſe Witneſſes ſo received, in Penalty of his Wb 
tempt or Abſence ; and therefore the ſaid Proteſtation, 4 


from all and ſingular the Premiſes or Matters done, eitt 
by the Judge or the adverſe Party, in and about the 4 


a 
ont 
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or th Nd a proteſting the Nullity of the ſame, and of objecting | 
e on WG well now as then, and then as now, againſt theſe Wi. 1 
ter, (ſes, their Depoſitions and Perſons) is very neceſlary, 1 
be (ad d hath the ſame Force and Effect, as a Proteſtation made 20 
5, che Time of producing the Witneſſes. ä 

e ew. Sometimes it ſo falls out, that the Commiſſioners, re- 

Depob eſted to accept the Execution of this Commiſſion, are 3 
made Mt at leiſure to diſpatch the ſame; or if having underta- 4 
An the Execution of it, yet for ſome lawſul Cauſes, either | 
ommil Wpncerning or relating to the Commiſſioners themſelves, or 


Wc the principal Party, they cannot difpatch the fame 
Withia the Time appointed; or if the Proceedings, upon the 


eros iWecution of this Commiſſion, cannot be tranſmitted upon 
(uo de Day aſſigned for that purpoſe: If theſe Cauſes be al. 
he lane aged by the Party obtaining this Commiſſion, and if the 
vith th ommiſſioners do by their Letters, or otherwiſe, ſignifie 
ſo teh the Judge theſe Impediments, this Commiſſion is to be 
ed in, newed, and the Term-Probatory is to be prorogued as 
the love, except that the adverſe Party do alledge, that theſe 
ers, al auſes are not true, and do offer to prove the contrary: 
the Deut if he make Default in the Proof of that his Alledgment, 
d to tee is not only to be condemned in Charges, but the ad- 
I, (ep erde Party will allo have Reſtitution of him for ſuch Hin- 
n of r ince. And on the contrary, if he prove what he al- 


tories b 
efore ti 
aid P. 


Wdocth, he ſhall have his Charges, and the renewing of his 
Tommiſſion muſt be denied the other Party: And obſerve, 
Wat infinite Cauſes may be alledged, in order to the Re. 


Time dewing of the Commiſſion, and the proroguing the Term- 

f neithaMrobacory, as the Plague, War, the Mandate of the Prince 
reſent ¶ me Arbitration, Impriſonment of the Party, Poverty, and 
Produb e like: Which are left to the Arbitriment of a juſt Judge, 
produrlWWccept in thoſe Caſes where the Law expreſly forbids Roſti- 
f. Cu don to be made. 3535 

t 2010 5. Now the Party who intends to produce theſe Wit. 
except ¶eſles, after he hath obtained the Commiſſion under the 
his Coen of the Judge who grants it, he muſt go or fend to 
tation, e Commiſſioners named therein, and muſt take cars 


Yifſenti 
1e, * 
the dall 

a 


bat they go to the Place appointed upon ſome Day 
liened in the Commiſſion ; Againſt which Day, the 1 4 
e 1 8 ne 


| 


RR e then * ae 
1% * * 
3 4 8 4s. '# Þ 


neſſes which he intends to produce, or tb be requeſted i 


annexed ; and I deſire you will vouchſafe to take upon yu ik 
=, upon, according to the Vigour, Form, Tenor and Effet if th 


' the Archbiſhop, &c. Ve take upon us the Execution of il 
| Commiſſion, and do Decree, That it be proceeded upon any 


take this Notary Publick to be the Scribe or Writer of our Ad 


fore, in all Commiſſions, there is Power given to the Com 


indifferent to the Parties. 


diſpatched and done in his Name, like as if the laid r 
ctor were preſent before the Judge himſelf. But : 4 
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appear before the ſaid Commiſſioners then fitting, wit 
Notary Publick (requeſted alſo for this Purpole ) in a Ply 
aſſigned in the Commiſſion, that is, in the Quire or Chu 
cel of the Cathedral Church, or of a Pariſh Church. The 
the Proctor obtaining this Commiſſion, or his Client hin, 
felf, or fome lawful Subſtitute of the ſaid Proctor, multi 
as follows: On the behalf of the Official of 'the beau 
Court of Canterbury on the Arches, (if he be the judge wh 
grants this Commiſſion; ) or, (if the Commiſſion be taky 
out of the Courts of Audience or Prerogative ) on the k 
half of the moſt Reverend Father in Chriſt, the Lord Archijſy 
of Canterbury; I preſent unto you theſe Letters Commiſing, 
rogether with the Libel, * Matter, Allegation, or Encqtin 


Execution of this Commiſſion, and order that it may be price 


ſame. Then the Commiſſioners taking this Commiſſion in 
to their Hands, do deliver it to the Notary Publick toy 
read verbatim: Which being done, the Commilſlioners tak 
upon them the Execution thereof, in theſe following (« 


the like) Words: ( Scil. ) Out of the Reverence we bear i h hi 


to the Force, Form, Tenor and Effet} of the ſame, and w 


in this behalf.” Here the Commiſſioners ought to be adm 
niſhed to take care what "Notary Publick they take our 
them in this Affair, (except it be the Repiſter of the Cour, 
or ſome other deputed by him) for ſometimes the Par 
obtaining the Commiftion produceth a Notary Public, 
who, perhaps, is a Friend to him, but an Enemy to the 46 
verſe Party, and deſires him to be accepted of; and thets 


miſſioners, to take unto them any Notary Publick who | 
7. If the Original Proctor of the Party obtaining ths 
Commiſſion be preſent, all Things following ought to b 
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Ned Things following are to be done by the Subſtitute of the TP 

_m_ riginal Proctor, as 1t 5 8 ſometimes; then the 

\ Plas {i'd Sublticute, ought, in the firſt Place, to exhibit an Au- 


ntical Subſticution granted him by the ſaid Original 


2 otor, and make his Part for the ſame: But if the Things 
at tin reaſter written are to be done by the Plaintiff himſelf, 
mult en be ougbt to do them under a Proteſtation of not Re- 
eau king the Original Proctor, already conſtituted by him 
TK bis Proxy, Cc. For if the principal Party acts any 


© bing in his own Name, or obtains any Petitions of the 


% ge, if he does it not under ſuch a Proteſtation of not 
mn | oking the Proctor already conſtituted by him, the 
mii endate is revoked ipſo facto. Wherefore the Proctor 


pearing as beforeſaid, he muſt accuſe the Contumacy of 


xceptin 
qu che Proctor of the adverſe Party named in the ſaid 
bers Commiſſional, and judicially admoniſhed to be 

# of wlll elent in this Place on this Day, to ſee certain Witneſſes 
Mon in duced and ſworn on behalf of N. the Plaintiff, upon 
k to RE Libel annexed to the ſaid Commiſſion : Who being : 


ners ed, and taking no Care to be preſent, he muſt deſire 
ing (off be ma) be reputed Contumacious, and in penalty of 
„„ oF his Contempt, he muſt produce MA. N. and O. as 
1» of 1h itneſſes to this his Libel, and defire they may be recei- 
icon: admitted, and have their Oaths adminiſtred. Then 
n/ 4 Commiſſioners muſt cauſe the Proctor of the Defendant 
% be publickly called Three Times; and if neither the ſaid 


he adhoctor, bis Subſtitute nor Client, do appear, they muſt 


ke un oounce the ſaid Proctor Contumacious, and in Penalty 

he Com och Contempt, they muſt admit the ſaid Witneſſes, and 

the Pan niniſter them their Oath, as before, at the Third Para- | 55 
pub rk of this Chapter. And afterwards, the Notary Pub- i ow "2 
to the 088 muſt examine them ſecretly and ſeverally in the Pre- peo , 
nd then e of the Commiſſioners, or ſome One of them. Then un ef prod. juf- 
he Cor laid Proctor fo producing theſe Witneſſes, if he hath Feen: ſed nen 


K who # Kel ; 
ſent, if they come not, he muſt alledge, That P. O. and /#omivate le. 


ne "cc Witneſſes, very neceſſary + for his Client to prove 4er ©. 1p. 
— 1 Contents of the Libel , or Matter annexed to the Commiſ- 8 
aid Prof and that they were requeſted to appear on this Day, and publicatione. f. 
it if the eftimony in this Cauſe, and that 150. L,. de 


Wis Place, to give their 


Thing though teſt. depo, u. 40. 


Cl 
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- their Teſtimony; then Oath being made of this by the lid 


the Commiſſioners muſt cauſe the aforeſaid Proctor to h 
called again Three Times, upon, which if he appear ng, 
they muſt pronounce him Contumacious, and, in Penaly 
of ſuch his Contempt, they muſt decree the ſaid Witnell 


Penalty thereof, he muſt deſire the Day and Place ( ſor it 


Times called as before) do pronounce him Contumacic 


and on the Day, fo prorogued or continued; whereas 0 
i he appear not at that Time ſo prorogued or continus 


on the Days and in the Place limited in the Commilidl 


though their Charges of Journey, Ge. were ollered, yg 


this Prorogation were not made, and that in penalty of d 
Contempt of the adverſe Party his Proctor, the {aid 
or (the Days aſſigned in the Commiſion being elaple 


| the Proctor, (at whole Iaſtance this Commiſiwn is gran b 
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they refuſe to come: Wherefore he mult accuſe the Conta 
macy of 24. (the Proctor of the adverſe Party aforeſaid) 
who was admonilhed as before, and taketh no care to h 
preſent. And defire he may be reputed Contumacious, an 
in penalty of this his Contumacy, he muſt deſire that the aig 
Witneſſes, may be compelled: againſt ſuch a Day to gin 


Proctor ( deſiring theſe Compulſaries) or by ſome ſpeci 
Meſſenger appointed to make Faith, (that the Witneſſe 
were fo requeſted) and of the Truth of this Allegation; 


to be compelled to appear againſt ſuch a Day. Then dt 
Proctor of the Plaintiff ( leſt the Days aſſigned in the Co 
miſſion ſhould be elapſed þefore the Execution and cert 
ing of theſe * Compulſaries) muſt farther accul 
the Contumacy of the Defendant his Proctor, Cc. andy 


further Expedition of this Commiſſion ) to be continu 
and prorogued until ſuch a Day and Place: Upon ulich 
the Commiſſioners ( after the ſaid Proctor has been Thug 


as is deſired, and in Penalty, Cc. they prorogue the lu 
ther Expedition of the Commiſtion until ſuch a Day, (at 
ſuch Hours of the Day, and to ſuch a Place) againſt wid 


the Party, requeſting this Prorogation, believes it poli 
for him to get the ſaid Witneſſes ready to appear. For 


would not be Contumacious for not appearing in the Pla 


he becomes as Contumacious, as if all Things had been dal 


And obſerve, that generally nothing is to be requeſted 
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or any Thing to be decreed by the Commiſſioners, except it 

de ſo done in Penalty of the Contempt of the Proctor of 

the adverſe Party, who is to be called, accuſed, and pro- 

,ounced Contumacious in manner aforeſaid, 

8. If the Proctor of the adverſe Party, or his Subſtitute, 

Ws. preſent at the Time of diſpatching this Commiſſion, 

0 ere: Proctor of the Plaintiff muſt preſent the Commiſſion, 

he find che Commiſſioners muſt accept the Execution of it, 

Ipecid nd do all Things in like manner as was even now ſpoke ; 

itnelly nd if this Proctor of his Adverſary,orhis lawful Subſtitute, 

Zaun BS exhibicing bis Subſtitution in Writing, under ſome authen- 

r to cal Seal, or publick Inſtrument, or at the Act of Court 

car nahe che Judge who grants this Commiſſion ) do appear, the 

Penal) BW icnefles are to be produced, and a Prorogation or Con- : 

Vine uance of the Cauſe or Commiſſion to be decreed, (if 

[hen leon juſt Cauſes it be requeſted by the Party obtaining 

the ue Commiſſion) and all and ſingular the Premiſes are to 

d cen diſpatched in his Preſence, and he is to be admoniſhed 

er accu be preſent at the Day and Place fo prorogued, and if 

. and 08 appears not then, they may proceed in Penalty of 

(for Contumacy : And if theſe Things are fo done in the pre- 

ont ce of the Proctor of the adverſe Party, or his Subſtitute, 

MN which is before ſaid, the ſaid Proctor or Subſtitute ought to 

zen The ft and diſſent, like as the principal Party doth, when 

wy > Premiſes are diſpatched in his Preſence, of which, in 

e the ſollowing Number. Now it is requiſite we know how 

” ( 08S. Protor muſt be ſubſtituted ; ſeeing we ſaid before, 

n on in every Proxy, or Mandate given by the Client, 
it P00 ere is Power given to the Proctor to ſubſtitute another 

ar. . his ſtead, ſo often as he chanceth to be abſent: Therefore 

ay e Proctors, as well of the Plaintiff as of the Defendant, 
{aid : | they are not conducted by their Clients to be preſent 

5 45 the Execution of the Commiſſion) are wont to ſub- 
the Pane in their ſtead one or more Notaries or Literate 
ereas wi ons, reſiding in thoſe Parts where the Commiſſion is 
nr be executed, to act and do all Things neceſlary ( for 
been ri laid Proctor) in and about the Expedition of the ſaid 
oe  miflion, and what the ſaid Proctor may or can do, if 
quelted were preſent in Perſon : And in this Subſtitution, he 


I grant Fit to add, That he is ready to ratiſie and confirm what- 
— Wa ſoever 


Ic. 
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ſoever his ſaid Subſtitute ſhall do in the Premiſes: and th 
Subſtitution ought to be ſealed with an Authentical Se] 
and delivered to the Party fo ſubſticuted, with Inſtru&ions 


Expedition of the ſaid Commiſſion, but ſome other whopre. 
tends himſelf to be a Subſtitute of the ſaid Proctor, ad 
who exhibits a Subſtitution in the Name of the Defendant; 


adminiſtred to the ſaid Witneſles of his Adverſary) th 


the Proctor already by him conſtituted in the Cauſe ) 
ſent as above, at the production and ſwearing of the Witnd 


ready, or which are annexed to the Commiſſion ; or e 


is, that it was made under ſuch a Proteſtation, of not rei 


leſt (as is ſaid above“) he ſeem to revoke the Proctor 
ready conſtituted by him: The Witneſles are to be exam 


 aflignedtothe Commiſſioners, for the tranſmitting poor 
es | —_— 


and Interrogatories requiſite in theſe Caſes; And here it h 0 
be noted, T bat if neither the Original Proctor of the adverſ 
Party, nor the Party himſelf, be preſent at the Time of tie 


Proctor; it is very requiſite that the Proctor of the Plz, il pee 

tiff cake diligent heed) that the lad Subſtitution be auer lj = 
tick and ſufficient, for otherways all Things done in the Pre hay 
ſence of ſuch ſuppoſed or unlawful Subſtitute are void n {ere 
Law, and do not prejudice the Detendant, nor advantzz: WW Notar 
, np ET NE as 
9, But if neither the Proctor of the Defendant, nor ts WW ung, 
Subltitute, are preſent at the Time of executing the am he mul 
ſaid Commiſſion, but the principal Party himſelf, (o deſre 
whom, perhaps, his Proctor has ſent Interrogatories, to E Cauſe 


muſt the ſaid Party (under Proteſtation of not 8 
; 


ſes, and then adminiſter his Interrogatories, if he has a 


he muſt deſire a Term may he aſſigned him to adminiſe 
the ſame: Which Term, or Time, the Commiſſioners 
aſſign according to their Pleaſure, having reſpect to ti 
Number of Witneſſes, and the Weightineſs of the Call- 
But the Party thus appearing,had need be cautious how Met 
tion is made of this his Petition in the Acts of Court; Hi 


king his aforeſaid Proctor; neither let him diſſent from a 
Petition of the Adverſary, except under that Proteltatut 


ritate, ( 
litate, (a 
Nation gi y 


ed as before. Kd : | 
10. Now although in every Commiſſion, granted to f 
mote Parts for theEx: minationrsof Witneſſes, à certain Da 


— — 


* 
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ceedings,as above; yet if the Commiſſioners take not Care to 
tranſit this their Proceedings upon the Day aſſigned them 
for that Purpoſe, they cannot, or at leaſt are not wone 
to to be Excommunicate ; therefore in this Caſe, the Proctor, 
who obtains the Commitiion, (leſt his Term-Probatory ſhould 
be elapſed before the ſaid Proceedings be tranſmitted ) 
| may alledge the not Tranſmiſſion of it, to this following 
Purpoſe ; ( Scil. } He muſt alledge, That his Client, at a con- 
| renient Time and Place, took out a Commiſſion to remote 


ain. Parts, in order to examin Witneſſes, & c. and that it was du- 
iy preſented to the Commiſſioners named therein, and by 
Pre- chem accepted, and diſpatched according to the Contents 
an chereof, and that the ſaid Commiſſioners, at leaſt N. their 


Notary-Publick, whom they took unto them upon this Ac- 
count, takes no Care to tranſmit their Proceedings there. 


r WW upon, though duly requeſted thereto, and, upon the Premiſes, 
for he muſt offer himſelf ready to make Faith, and Proof; and 

_ (0 deſre the Judge his Decree, to call them to anſwer in a 
to Cauſe of Contempt, or to anſwer Articles relating to their 
tea Contempt, and alſo deſire that his Term-Probatory may be 


prorogued until ſome further convenient Day. This Peti- 

tion (if the Proctor makes Faith of the Truth of it) 

the Judge is wont to grant, e a competent Time, 
e 


1as a as well for the Appearance of the Commiſſioners, as alſo for 
or debe prorogation of the Term-Probatory ; except the ad- 
nine Werſe Party deny this Allegation, and do alledge and take 
ners pon him to prove the Contrary : Who, if he make Defaultin 
t to the Proof thereof, not only thoſe Things (ſo requeſted by his 
 Cal:WAdverfary ) are to be granted, but he is likewiſe to be con- 


Jemned in Charges for retarding the Proceedings. And 
; (obſerve, That in theſe Accidents, it is not required that there 
& full and exact Proof; but the Judges are wont to decree 
he Petition upon the bare Oath of the Proctor, ſo as it 
ppears by the relation of the Regiſter, that the Commiſſion 
as duly extracted: And this Oath muſt be taken not 4. 
ritate, (as to the poſitive Truth of the Matter) but 4e cre- 
itate, (as to the Proctor's Belief ) according to the Infor- 
nation given him, which he believes to be true; (viz.) That 
e laid Commiſſion has not been preſented, or certified to 
judge. Therefore, that 5 Commiſſioners may * 
RS & 
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| this Trouble, let them take care to ſignifie to the Judge (who | 


to tal 
grants this Commiſſion ) by their Letters Miſſive, the Reaſon; Cuth, 
why they could not tranſmit this Commiſſion on the Day or Fa 
aſſigned ſor this purpo lee. ly be 
11. This Commiſſion being executed, the Notary-Publick, afore! 
who was made choice of to exhibit and diſpatch the id Sulp1c 
Commiſſion, ought to draw a certain Certificate or public, miſſio 
Inſtrument, in the Name of the Commiſſioners, and direg be ad 
the ſame to the Judge who granteth this Commiſſion; and ons. 
in this Certificate, not only the Depoſitions of the Witneſſes ol a pi 
(and all Things acted and done by virtue of the ſaid Com. tainet! 
miſſion ) are to be inſcribed or inſerted, but alſo the fd Patch 
Letters Commiſlional, the Interrogatories adminiſtred by tber ! 
the adverſe Party, and the Subſtitutions, (if any were exhi. Exami 
bited) are to be annexed to the ſaid Certificate, and then Write: 
the Certificate ought ſo to be ſealed with ſome Authentici then tl 
Seal, that ic may neither be looked into, read, or altered in n 451 
any Particular; but the Notary ought to ſubſcribe this Cer [their C 
tificate with his Hand, and ſeal it with his Notary's Seal: diately 
And it is likewiſe neceſſary, that the ſaid Notary do tale ¶ muſt P 
care, that each Leaf of the Depoſitions be ſubſcribed, not on. N Acept 
ly by the Witneſſes, but alſo by the Commiſſioners; forl his Clie 
Have ſeen it objected, (ſaith Mr. Clare) that the Notary V u 
hath corruptly tranſcribed: the Depoſitions of the ſaid Wir , or 
neſſes; and likewiſe ſometimes the Witneſſes have faid they led to 1 
have not depoſed fo, as is contained in the ſaid Proceeding W'* the C 
ſo tranſmitted $ Which, if they ſhould chance to ſay, when e Prop 
the Depoſitions are ſubſcribed in manner as atoreſaid, they emen 
may eaſily be convinced. „„ e proc 
12. You have now heard how this Commiſſion is tobe ore the 


certified, G. And ſeeing it is ſaid to be neceſſary ior the 
Notary-Publick to take care to ſubſcribe every Leaf 
the Depoſicions, it is likewiſe equally neceſſary for the lams 
Reaſons, that the Notary» Publick tranſmit the Original Def 
poſicions themſelves; for otherways, though all Thing 
were done in manner as above, yet in the Tranſcriviny 
or Copying of them, theſe Depoſitions are wont to % 
copied or tranſmitted corruptly, or at leaſt not ſo exact) 
as they ought. But if the Notary-Publick doth 89 
cranſmit the Original Depoſitions, but Copies, he op 


Pan I, 8 Eccleſpaſtical Courts. | 


ro rake diligent heed that the Originals be bept ſafe in his 
Cuſtody ; ſo that it any Scruple ariſe touching the Truth 


| aforeſaid Cauſes, eſpecially to avoid Fraud, (at leaſt the 
| Suſ-icjon of Fraud) it is very, neceſſary that, in the Com- 
miffions for examining the Witneſſes, the Commiſſioners 


5 be admoniſhed to tranſmit the Original Acts and Depoſiti- 
10 ons. Which being done, and being tranſmitted in the Form 
by of a publick Inſtrument, as is ſaid above, the Proctor who ob- 


taineth the Commiſſion, (if the Notary-publick, who dif. 


10 patched the ſame, is not preſent) he may procure any o- 
by ther Notary-publick to exhibit this Proceeding, upon the 
4: WT Examination of the Witneſſes, on behalf of the Scribe or 


Writer of the Acts of the faid Commiſſioners, &c. And 


1 in i a5 much as they make for their Parts, or the Intereſt of 
";. their Clients: Let the Proctor of the Defendant ( imme- 
* diately upon the Judge his _ the ſaid Proceedings ) 
ike mult Proteſt as to the Nullity' of all the Proceedings, and of 
on. Excepting againſt the ſame, if they make in any Thing againſt 
* his Client. But the Proctor, who obtained this Commiſſion 
ay may upon the ſame Day deſire Publication of the Witneſ⸗ 
Wi les, or may deter Publication of them, until he be compel. 
they lied to requeſt it by the adverſe Party deſiring a Concluſion 
aus Wi" the Cauſe or Acts preparatory thereto ;( viz.) a Term 
win o propound all Acts, c. in Plenary Cauſes, and to hear 


Sentence in Summary Cauſes; and in all Things elſe it muſt 


lore the Judge. 


Thing 
cribing 
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10 


or Falſhood of the Proceedings fo tranſmitted, it may eaſi- 
ly be decided, by exhibiting the Originals. And from the 


then the Proctors muſt jointly exhibit the ſaid Proceedings, 


be proceeded in, as when the Witneſſes are produced be. 
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S E % r. 6, 


Of the publiſhing of the Atteſts or Depoſitions of 
the Witneſſes, and the producing more Wit- | 
_ neſſes ; together with Exceptions, Replicati- 
ons, O, | 1 OST YEN = 
1. How and whenthe Depofitions of the Witneſſes are publi 
and bow theadverſe ; 3, 40 proteſt N h ma f 
2. How and in what Caſes the Plaintiff may, upon the ſam 
Matter, ye, Witneſſes after Publication, and when he i 


pirobibited ſo todo, 206; 5 
3. The Manner of Renouncing the Term. Probatorys and boy i 
occurs to the other Party, * 

4. The Manner of Corroborating the Plaintiff . Witneſſes, ui 
Dag el oor e n 752 p 74 

IJ. The "Manner of Excepting apainſs the Witneſſes of t 
1 e, and bow m 613 eſe Exceptions may be ſaid 

1 5 to be. \ . | 5 b 5 | 

BR - 6, By whom theſe Exceptions ought to be given into Com, 

| |} _ *_ -  ($Scil.) the Defendant bimſelf, and the Reaſon for ſuch Pri 


7. What Remedy the Witneſſes may have, if they are difami ſudg 

© . * * by theſe Exceptions. | „ 5 bim? 

5 8. Of Replications to theſe Exceptions, what they are, my his C 

Bi 3% „„ r A, „„ *. 
3 9. other and further Delays, or Liberty of Exceptions, a Wi” Er 

| : kt, derer ee in ſome Caſes. l nd — and n M Cor 

what manner the Defendant may, by way of Duplicatin en mce 

corroborate the Perſons and Sayings of bis Exceptive Wis orelaid, 

neſſes. 5 , VCC 3 2 8 = Bu 

| "molt, all 


1. F theProdor of the Plaintiff believes, That he has ſuffic 
9 1 ently proved the Intention of his Client, and intends" 
produce no more Witneſſes, he muſt requeſt the Jud 
that he will pleaſe to publiſh the Depoſitions of the Wer et 
neſſes produced on his Part, and decree Copies ter 
VVT A Welt, 
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to his Client; which the Judge + accordingly doth. Then + 7udex wolens 
the Defendant, if he has any Matter to rat which is ret. publi- 
directly contrary, mult diſſent from the Publication of theſe % 1. 
Witneſſes, * and proteſt, That he is not informed what oy 7 
the Witneſſes already produced and examined have depo. mo {it ech 
ſed : For if he does not fo diſſent and proteſt, and doth after. ed Alciat. 
Wwardgive in a contrary Matter, if the Plaintiff doth object, .f. Sec de 14 
That he hath been informed of the Depoſitions of the Wit- oy OO \s 
neſſes; this Matter is not to be admitted, becauſe it is pre- a pn 1. 5 ö 
ſumed, that by propounding this Matter he hath been in- % s. 3 | 
ſormed of the Depoſitions of the Witneſſes of his Adver- Seck ſari; per 
ry, and hath thereby loſt the Benefit of a contrary De- Gift. e. eum Ven 
ence: Whereas on the contrary, if the aforeſaid Proteſta- . 2 
on be made, then any concluſive and pertinent Matter hg org EE: 
may be admitted, though it be directly contrary to the Kai, bujus 
Propoſitions, upon which the Witneſſes were produced, Pari, 
worn, and examined, and whoſe Depoſitions are publiſhed %%% . 
5 is aforeſaid ; except the other Party alledge and prove, 4 . Seck. 
That the Party propounding this Matter ( notwithſtanding eee fil | 
he aforeſaid Proteftation ) is informed of the Depoſitions 151. & ws. 
ff the Witneſſes: And to prove this, he may compel the ſaid In. abi ſupra. | 
rotor of the Defendant (or the Defendant himſelf, who 5.7. 916. a& 
copounds this Matter, or both of them) to ſwear, + That 57, 24m 
hey are not informed of the Depoſitions of the Witneſſes forms _ Gb | 
f the Adverſary, either by themſelves or any other. And um, ub. pro- 
e Judge likewiſe, in this Controverſie, (if it be requeſted * Han. n.2. per 
bim ) is wont to ask the Regiſter, Whether he, or any „ (Lt. 
j{ his Clerks, writ out any Copies of the Depoſitions of * 9 4 
he Witneſſes, and ever gave them to the adverſe Party, 2%. dep. n. 40 
is Proctor, or Solicitor : And if the Party, propounding Set. . 5 
b contrary Matter in the Premiſes, can no way be 4. ſolemitare, | 
Pom inced of having been informed of the Depoſitions as 749999 29% die * 
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ical - | catur dedici | 
ve I oreſaid, then the ſame Matter ought not to be reject- % 1 
5 d. But becauſe ſometimes after the aforeſaid Oath is wt nga th, J 
aken, and the ſaid Matter is admitted, the Party thus 38, 39. im. 


ropounding doth procure Copies of the Witneſſes of his irerdun ſuper | 
capitulis mi. 

no contra -iit. 

ibid. . 42+ | 


Idrerfary, and by this Means informs himſelf of the Depo- 
tions of the ſaid Witneſſes, and upon the ſaid contrary 
ter endeavours to Wee Witneſſes: If the Proctor 
the Plaintiff doth ſuſpect the Defendant in the Premiſes, 


14 he 
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he may deſire the ſaid Oath to be adminiſtred again, at the 


Time of producing the Defendant's Witneſſes, upon the ſaid 
Matter: And then if the Proctor doth not purge the Premiſes 


Ire 


DART 


ome Ki 
her W 


the Cau 

by his Oath, or if he is convict herein, the ſaid Witneſſes {Whueſted, 

are to be repelled, though the ſaid Matter were admitted, Mught te 

a a Term affigned for the proving the lame. ge ough 
Laenſ. e. qu - 2. If the Plaintiff or Defendant (who, when he ex. Nie abſe 
uam, n. 8. cents, is made Plaintiff) produce Witneſſes, and get their eſiring 
5 2 * Depoſitions publiſhed, and are inſtructed what the fad peceſſar 
perf.» 11. Depoſitions are; yet if after the ſaid Publication, and ſuch Hnly fin; 
Gail.2. 0b. 81, their Information of the Depoſitions -, other Witneſſes ver it the 


*.8. neceſſary. on their Parts come to their Knowledge, ( the 


T Lon ane, de Matter remaining whole, {| that. is, before the Cauſe be 
15 1 concluded) if they are preſent in Court, they may produce 


Wheir Ct 
liſſents 
the ſ⸗ 


ver fc. Aligg them, and they are to be received, and admitted. But i h no « 
bene 1 e eee ap N they - ** 2 g 

|| Omnino bi- pelled; the principal Party himſelf, and not tis Procto, ready 
ow es. f tor his Proctor, in his general Mandate, hath no Manda: e bath 
eee to do the Matters following ) muſt appear in Court, and cent u 
de Litis con. alledge, That (without any deſign of revoking the Proctt Hat the! 
 feftatione, res already by him conſtituted) A. N. and O. are Witneſls flerring 
"4, 7g very necellary to prove the Contents of the Libel on hs Bn ſome 
rob regen” Part, and that he was informed that they were ſuch, only rt) ( 
33 mee. 3 the ee ee ee. on Wilt kne 
c eftimatur MIS. Part in this Cauſe, and not before: And upon the Pre. ce: 
** is ft miſes he mult offer himſelf ready to make Prool, and there ready] 
eee * ry nd. thoſe W N ay preſent in e ( whe | moe 

dene e; there produceth) may be received and admitted, and e WI 
. 8 hat ey may Ky their Oath adminiſtred, to depoleſaitt E 5 

4 Mynſingere in fully upon the Contents of the Libel, already given ine Ale o 
J. de Monde. Court by him: Or if the Witneſſes (being requeſted v e Wo: 
us. Sec. Re#* he preſent). do not come, he muſt alledge, That theſe Wi: lintiff 
alen p neſſes were requeſted to appear on this Day in this Par hew ) : 
| Aforicſeds to 12 Fea aforeſaid, and that he _— Im * ＋ = 4 
| parte Rei ſatiſ ney Charges: And upon the Premiſes, he mult likes, Ii 
| aatimemai> offer himſelf ready to make Proof, and mult deſire, thi Marty, fo 
ani. - theſe Witneſſes may be compelled to appear upon fuch : Oath 
Day, to give their Teſtimony, Ce. then the Judge (uo reſump 

the adverſe Party do alledge, That he is informed chat the Ne {aw x 

Party deſiring theſe new Witneſſes to be admitted, bu er the 


ſomt 


— 
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me Knowledge or probable Notice of them before the o- 1 
her Witneſſes already examined were publiſhed, or that 
hne Cauſe, in Which ſuch Admiſſion of the Witneſſes is re- 
meſted, is of that Nature, that they are not to be admitted) AL 
ught to admit them if they be preſent in Court, or elſe 75 11 
e ought to decree them to be compelled to appear if they 
re abſent, Proof being firſt made by the ſaid Party ¶ ſo 
geſiing them to be admitted, ] that the ſaid Witneſſes are 
neceſſary, and that he knew not they were ſo neceſſary, 
ly ſince the Publication of the former Witneſſes; as alſo, 
t the ſaid Witneſſes were requeſted to come, and had 
Wheir Charges offered them. Upon which, the other Party 
Iifſencs from the Premiſes, and proteſteth as to the Nullity | 
the ſaid Proctor or principal Party, and alledgeth, That 


— — ͤ 2 mh ue by 
2 tte wee © 
e * — — 


ut if eis no concluſive Petition in Law, and therefore ought not 
om: o be granted; and that the Publication of the Witneſſes, 
&or, ready made by the adverſe Party, and the information 
dats Me bath had of what is already depoſed, are Reaſons ſuf- 
and {cient why the ſaid Petition ought not to be granted, and 
otor hat there is great ſuſpicion of Subornation of Witneſles, 
neſles eſerring himſelf to the Law, and the Acts of Court. Now 


— 2 
e 8 F \- . '- PIES + 5 1 5 7 . . . . x : N — 22 
— —ͤ— U——— eta 1 2 Re 835 * = , .— e 5 rs. 4 2 22 32 — CA S Gs 


a hi ſome Caſes, it may neceſlarily be concluded, that the 
only WF arty (who defires theſe Witneſſes to be thus produced) 
2d on WWiuſt know before of theſe Witneſſes he now deſires to pro. 


e Pre, uce: As in a Teſtamentary Cauſe, when the Witneſſes 2 
cher. ready produced do depoſe, That the Party deſiring to pro- | 
ch be NNuce theſe Witneſſes, was preſent (at the Time of making | 
„ane Will), together with theſe Witneſſes whom he pre. 1 

> ſaith ends are but lately come to his Knowledge. Likewiſe in a ! 

n ind I Cauſe of Defamation, if the firſt Witneſſes do depoſe, That 
td 0 e Words Defamatory were ſpoke in the Preſence of the F 
Wi. laintiffand thoſe Witneſſes, (whom he deſires to produce 1 
Place, new) and fo in all other the like Caſes; and this pro- [ 
Jou. Meble Knowledge is ſufficient to hinder the aforeſaid Wit- F 
kewilt iſles, ſo as no new Witneſſes are to be admitted, unleſs that | 

e, that Marty, ſo deſiring this new Production of Witneſſes, do b X 
ſuch : Oath make clear this his Knowledge, or the vehement } 
(une f reſumption of his Knowledge, by ſwearing expreſly, that | 
hat the e da not theſe Witneſſes, or did not call to mind, until f 
d, ber the other Witneſſes were produced, and their Depo: 4 


fitions 


* o 
— — 
— - 
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Room, or liſtening through the Seeling, &c. to hear what 


ty ſo endeavouring to produce new Witneſſes, as aforeſzid, 
a Cauſe of Defamation, if the Defamatory Words, mention, 


may hear and note theſe Words, and the Witneſſes already 


up to Anger by th 


Action was begun, the Plaintiff may probably have forgot 
all the Witneſſes that were preſent, though he ſaw them then; 
becauſe the Witneſſes already produced oy him have ® 
lainti | 

above, ought expreſly to ſwear, ( if his Adverſary urge i 
upon the Premiſes) becauſe (as was even now ſaid) hs 


ed, believeth (before this Term-Probatory is elapſed) du 


ſitions publiſhed, that theſe Witneſſes were ſo preſent, Eo 
in a Teſtamentary Cauſe, it might ſo fall out, (as ſometing 
it doth) that ſome of the Witneſſes might be in the nen 


done by the Teſtator, about the Condition of his Will: An 
though,perhaps,the Witneſles _— 3 might ſee of 
know that the ſaid Witneſſes were ſo liſtening, yet the ba. 


might not ſee nor know that they were fo liſtening. Alſoin 


ed in the Libel, were uttered in ſome publick Place, ( x 
the Church, or Street where People are ior the moſt part con 
verſant ) it may often fo fall out, that the People paſlingby 


produced, as is aforeſaid, might likewiſe ſee theſe Perſonsly 
paſſing by, and ſo conſequently might depoſe, That they were 
preſent, though the 1 Party (being probably ſtirred 

amatory Words) might not is 
theſe Witneſſes: And to theſe may alſo be added, Thai 
theſe Words were uttered many Months before, beforethe 


and he may now call to mind what Witneſſes were prelen, 


ſed, that they were preſent : But the ff, as is 


Knowledge in the Premiſes is preſumed. 
3. Now if the Party, who hath a Term. Probatory afligs 


he hath proved his Intention ſufficiently, he may renound 
this Term-Probatory, and not only deſire the Depoſition 


of the Witneſſes to be publiſhed, but alſo he may deſire 1: 
Term may be aſſigned to hear Sentence in Summary Cari 


ſes, and to propound all Acts, &. in Plenary Cauſes r: 
ſpectively, and get a Concluſion in the Cauſe, if nothing" 
propounded by his Adverſary: Though it is otherwajs, 
your Adverſary in that Time, ( fo aſſigned for your Tem 
Probatory) or on any other Day, before you renounce ii 
Term-Probatory , do accept this your Term- Proven 


LU EE eee 
"For Wha does proteſt to uſe the ſame ; for in this Caſe, though he, 
ime e Party, who had this Term. Probatory aſſigned him, may 


Lueſt Publication of the Witneſſes by him produced, yet 


next | 

bats WS cannot, whilſt this Term depends, (which is common 
and to both Parties) obtain an Aſſignation to hear Sentence, + My. luft. d. 
ce or Bi topropound all Acts, cr. in prejudice of his Adverſary, Ber. poſe. - 

: Par, no requires the ſame Right (by accepting the Term. Pro- wind hott I 
eli tory of his Adverſary) as if the Term had been appoint- 3, Irn Z 
ll In lately to him to prove any Matter, and were yet Es.” 
ion. dance; and admit that Party, who (as is afore- 


9740 proteſt to uſe the Term. Probatory of his Adver- 


t yy, do propound, or prove nothing at all during the ſaid t 
og by erm, yet may he, after it is elapſed, propound and prove 

N al y Matter whatever. But enquire, whether the ſaid Party, 

ons 


hindring his Adverſary by his ſaid Proteſtation, may not 
ry deſervedly be condemned in Charges, for retarding the 


fire roceedings ; I think he ought, ( faith Mr. Clarke) if he 
r 

ui Tue Plaintiff alſo may * por any corroborative 

re tt latter, (on behalf of his Witneſſes already produced) in 

forgo at Day or Term affigned to the Defendant, to prove his 
tet; Wirceptions, and ſo he may uſe the Term * of his Adverſary, + Lanffan ub 
_ s is ſaid above) and may confirm the Perſons or Depoſi- furs. 


| jo dns of his Probatory Witneſſes; or he may defer it, un- 
s the Term ( affi to the Defendant to prove his Ex- 
ptions) be elapſed : And then if he diſſents from the Pub- 
ation of his r Witneſſes, and proteſteth that he 
not informed of their Depoſitions, & c. he may propound 
Matter, corroborating as well the Depoſitions as the 
rlonsof his: Witneſſes, and obtain a Term. Probatory, in 
ger to the Proof of it. Likewiſe, if the Plaintiff has pro- 
iced two or more Witneſſes to prove his Libel, and after- 


elire erde the Defendant, by way of Exception, doth blaſt or 
Cu Commode the ſaid Witneſſes, or ſome of them at leaſt, fo 
uſes 1 at thete are not Two leſt which are of Credit, and do 
ung cord in their Depoſitions; then if theſe Witneſſes are 
55 lamed by ſuch Exceptions, ( whereas it doth not appear, 
4% at the Party producing them had any Knowledge or Suſ- 
au ion of their being ſach Perſons, ſeeing all Men are pre- 
— med Honeſt, until the contrary appear) the ſaid Partv, 


whoſe 


„ - — eee 22 „ N as x 
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rg ee was cr ea co A 


of Arne, BY ou 


. ducing two Witneſſes, may probably make them ſerve, 


n ſ. v. 3. 43. Publiſhed. Theſe ſort of Exceptions, ſeem to me to be tho 


® forma e. or he may by Word (b) of Mouth, to be inſerted into th 
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whoſe Witneſſes are defamed, may either. cor roborate hi 


Er! 


former Witneſſes, or he may produce any other Witnelg . _ 

whatſoever [ directly I upon bis Libel, as if none hatteg e 

+ Lanſranc. de already produced. For the Laws 1 That two Witneſſes h . t 
reſt. dep. n, 25, Make ſufficient Proof; + and therefore the Plaintiff, by pros oy 


erm- J 
rm tO 
decree 
Party 
he Pre 
jeves, 
ſwer © 
t if gt 
nded 


5. We come now to the Manner and Method obſzruy 

in excepting or reproving Witneſſes; and this is done g. 

8 ther againſt their Depoſitions or Perſons, and may be dog 
1 770 2 * either before or aſter the Depoſitions of the Witneſſes. xs 


Se. Nero. Which were called Peremptory Exceptions in the loregoing 
Diviſion 5 under theſe are alſo comprehended Replica 
ons, &c, in this Place is ſpoke of the Exceptions, {«) urged 


Nv = e, againſt the Witneſſes of the Plaintiff; and- this is day 3 
A circumflantis Two Ways, in General, and in Special. 1. In General: Pry 
perſons 2 qua. When the Defendant hath no particular Exceptions to pw bday 

_ Grate diflorum pound in Writing to hinder the Concluſion in the Ca, diff 


— "of z. Court Acts, except againſt the Witneſſes produced on hi ry l 
| plmius mtavit, Adverſaries Part, that they are various, wavering in tie th. to 
Eee ref. 1. 7. Depoſitions, (e) ſingular and diſagreeing, contrarying alli... 
ſpecud. Seck. 1. repugning one another in their Sayings and Depoſition I Oath 
ee, Þ.& that they are intimate Friends to the Party producing then dit thi 
| (b) Ti, & and Enemies (d) to the Party againſt whom they are poſh. a, 


Excep. u. 11. fl duced; that they are affectionate, partial, and, as it wen 
propmatur per Concerned upon Account of the Party for whom they u 
wodum excep* produced; of an ill Fame, Vicious, Poor, Indigent, al 
Sr es of Confanguinity or Affinity, or Domeſticks, and ky 
dice leave, within the Family of the ſaid Party producing then 
(c) Quands te- And are cloathed, and receive a Stipend by the ſaid P 


to adr 
ceedin 
t, Cont 
[ted 2 
Ja Ter 


| ndin 
Tus fnguloris ty; and laſtly, ſuch to whom no Credit is to be gia iſ th 
2 Lauft. Which Allegation the Party fo accepting muſt put, a lapſed 
9 fda deſire to be admitted; Then the other Party mult pros of t. 


ld) Que Cauſe That the ſaid Allegations, fo made by N. are falſe, and mil 


is no 

rpellum teſtem proteſt of the Generality, undue: Specification, the In: the 
oh pram © tude, the Nullity, and the Inconcludency of theſe Excyi ed, I. 
9 ons, and alledge that the ſame ought not to be adm the pre 
e J mmers and therefore deſire they may be rejected: And all Ti: cf c 
54+ ad num 96. being ſo done by the Party excepting, and by the d 04:4 
54 9 $ 9 S? : Par 1 
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de ü diſſenting, the Judge doth admit theſe Exceptions, 
neger as by Law they are to be admitted; and then, if it is 
ben BR, Ned of the Proctor of the adverſe Party, the Judge 
ls Mont to aſſign the Party propounding theſe Exceptions, 
bro: rem - Probatory to prove theſe Exceptions, and alſo a 


m to ſpecifie theſe general Exceptions; if it may alſo 


bn decreed (though it is rarely practiſed ) for the princi- 
* party to anſwer to theſe general Exceptions; at leaſt 
> dogg 


: he Proctor propounding them take his Oath, That he 
ot eres, he may be relieved in any Part of them by the 
ſwer of the principal Party, or the Adverſary himſelf; 
ee if the Plaintiff believe, that the Defendant has pro- 

| led” theſe general Exceptions, with an intent un- 
ly to defer the Suit, and to hinder a Concluſion in 
Cauſe, he may (beſore theſe Exceptions are admitted) 
ee, that the Oath of Calumny may be adminiſtred to the 
0 po endant fo excepting, in the preſence of the Plaintiff N. 
o diſſents (from the Party excepting, and requeſting 
"= Anſwer of the Plaintiff co his Exceptions) and pro- 
on wi: of the Nullity of ſuch Allegation, and of taking his 
n telſtm, to obſerve on his Part all and ſingular the Heads 
vg u :ined in the Oath of Calumny, and deſiring that the 


ſition; BW Oath of Calumny may be taken by the adverſe Party. 
gene if the ſa id Defendant or Party excepting do refuſe, or 


Are pio 
it wen 
they at 
nt, and 


leaſt do not take the ſaid Oath, then the Judge ought 

to admit, but reject this Allegation + expreſly or tacitly, t Lanf. de teft. 
ceeding to a Concluſion in the Cauſe, or ſome other atp.n. 43. 5:8. 
t, contrary to this Admiſſion of the Matter, if it be re - Nero num. 


nd ed: And if theſe general Exceptions are admitted, 2 
ben Term-Probatory is given; though the Party pro- e 28 
aid Þ nding theſe general Exceptions do afterward ( either poſſe contra 

e 61 Wilt the Term-Probatory aforeſaid depends, or after it perſonas reſti. 
Puts IF/apſed ) propound more ſpecial Exceptions, or Declara- m, /. / juravit 

| protel s of theſe general Exceptions, yet a new Term. Proba- n malitius 
7 wr is not to be given, as is ſaid afterward, when we ſhew py pos ang | 
— N ji 


it the Term to propound all Acts is. But here it is to be in, opponit 
ed, That fo often as any Matter or Allegation is given contre perſonas 
che Proctor of the adverſe Party, if he cannot take the . rempore 
th of Calumny, as above, yet he may take this follow- 3 
Oath, (Sci.) That in propounding this Matter or Al. Li. 

1 llegation, 


Excer ö 
lite 
| Thing 
he ohe 
= 


1 ; 

: v3 1 

= 1 Pp < 
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anf. ubi ſu- 
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1 the ſame: Which Oath, if he takes, the ſaid Matter hn 


men ob jectum 


debes ſpecifics» 
175 ri. N. 45. 


he cited to anſwer thereto, and Witneſſes are to be producy 


no mentioned. 


is much more damnified in a publick Court, and by Wi 


legation, he doth it not out of a malicious Mind, nor unjuſl 


_ taining the Cauſes why a Witne 


remote Parts, as before, in order thereto: And notelit 
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to defer the Suit; and that he believes his Client can Dro 


be admitted, ſo as it be otherways concluding. 2. Excenindi 
in Special, are thoſe which are 1 in Writing on 

$ 15 not a fit Witneß, (v 
becauſe he is Infamous, * ſpecifying how, and from why 
Cauſe, this Infamy ariſeth; or that he is Vitious, an Agile 
ter, or Perjured in ſome Cauſe, or fome part of his U 
poſition, ſpecifying, as above, the Manner, Form, and Tin 
of ſuch Perjury. Then theſe Exceptions being admit 
they are to be repeated, and the principal Party isdecreggy 


to prove the ſame, or elſe a Commiſſion is to be decteedun 


wiſe, That before the Admiſſion of theſe ſpecial Exception 
the adverſe Party may requeſt, from the Party propom 
ing them, either the Oath of Calumny, or the Oath en 


6. Now ſeeing the good Name and Fame of anyPef 


ting objecting their Crimes, than out of Court by Wo ecial! 


Mouth only, ſeeing Letters writ are permanent, and nat 
apt to eſcape Peoples Memory: And although the Par 


20 ve the fame, as before ; yet when the Parties in d 
a 


0 agabonds, or abject Wretches, (who have no cem 
ſole Purpoſe, to propound theſe Exceptions againſt ll 


propounding theſe Exceptions, ought (as is daily pradio 
if ic be requeſted by the adverſe Party) to take the Oi 
that he propounds not the ſame out of a malicious Min 
or unjuſtly to defer the Suit, and that he believes he a Defam⸗ 


ve a bad Cauſe, and deſire to protract the Suit, ant: 
void not only the Oath aforeſaid, but alſo all Actions wii 
may be commenced againſt them, by reaſon of their pr 


ing theſe famous Libels, they procure ſome puffſorate t 


eſles, a 
t any 1 
ptions 
Defenda 
ichſtan 


Habitations) by vertue of a ſpecial Proxy made to f 


Witneſles of the Adverſary, who are, perhaps, Pen 
of great Credit, and good Fame, and altogether il 


known to the Party who propounds theſe Except ls aid 


From which ſpecial Procror, neither the aforeſaid Ove th 
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n be required, nor can it be taken by him, ( with a ſafe 7 1 


ſcience at leaſt) becauſe he knew not the Witneſſes; 
ther have theſe ſaid Witneſſes any Action of Defamation 11 
gainſt this ſpecial Proctor, becauſe he cannot pay Charges, 1 1 
hath no certain Habitation: Therefore, to remedy this, 9 
e Office of the Judge is to be implored in theſe Caſes by 
m wee Proctor, againſt whom the ſaid Exceptions are propound. 
co deny Audience to the ſaid ſpecial Proctor, and, for the 9 
iis U. auſes aforeſaid, to reject the ſaid Exceptions, unle ſome 55 i 
1 TndWbſtantial and convenient Perſon, or the Party himſelf (who ; 
mites in Suit) come inſtructed in the ſaid Cauſe; from which — | 
cel arty, not only the ſaid Oath (That he propounds not 
cle Exceptions, with intent unjuſtly to defer the Suit) 
od nay be requeſted, but alſo an Action of Defamation ma 
ote line inſtituted againſt him, if he fails in the Proof of theſe = 
ents rceptions fo Vp in by him. But whether or no, for the 
oncaEjecting the ſaid Exceptions, ( fo given in, as above, by 
te ſpecial Proctor) there is not given to the Party, pro- 
dunding thoſe Exceptions a juſt Cauſe of Appeal, enquire 
ye the Learned. I have often ſeen (faith Mr. Clarke ) the 
a Exceptions rejected, when they were fo offered by a 
Won ecial Proctor; but I never ſaw any Appeal interpoſed up- 
dn fuch Rejection. SO os . 
7. That the Witneſſes may commence Suit againſt the 
ada arty propounding, and giving in theſe Defamatory Actions, 
e Ou what Mr. Clarke hath even now been ſpeaking, and is not 
Mn oubted: The particular Form of Proceeding upon ſuch 
Deſamation, will be diſcours d afterward. TO 
« in M 5. To theſe Exceptions of the Defendant againſt the 
Plaintiff, his Probatory Witneſs, ſucceeds next the Plaintiff 
ns id Reply againſt the Defendant's Exceptive Witneſſes. 
cir ow though the Plaintiff has produced Witneſſes, to Corro- 
me po orate the Sayings and Depoſitions of his Probatory Wit- 
o Semi eſles, and has got their Depoſitions publiſhed ; yet may he, 1 
je to He any time before the Cauſe is concluded, propound Ex- ' 
,1int Meptions, as well againſt the Sayings, as the Perſons of the 3 
peu elendant's Exceptive or Reprobatory Witneſſes, (not. 
cher A ichſtanding that the Defendant has got the Depoſitions of ” 
| i; laid Witneſſes publiſhed ) and may obtain a Term to 4 
ad Ove theſe his Replies againſt the ſaid Exceptive Witneſſes ; | 
OS 0 with 


43 * 
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\ \ ns with Limitation, That he cannot Reply or Except againſt (jolfflþccaul 
_ | RR. ſaid Reprobatory Witneſſes Depoſitions, unleſs he 20d in ruptior 
1 this Reply, Thit they were ſuborned, and corrupted y adi 
tl: depoſe ſo, as they have depoſed in their Depoſition; hat a 
[208 contained, (which Words of their Depoſitions ought oh Hefine 
1 Teciced Word by Word; ) for if this Quality of their $i Rep! 
_ FARE bornation is not added, that Allegation is direaly contrary 9. N 
| 0 to the Depoſitions of the ſaid Witneſſes, and ought not hibe! 

4411 be admitted: But it is otherways, if the Defendant inthe bs well 
1, aforeſaid Exceptions doth alledge in general, That fuch nd th 
5 Witneſs of the Plaintiff did commit Adultery with fuch;|Mory W 
| _ Woman named in the Exceptions, no certain Time being eſſes; 
1 Oy expreſſed ; or perhaps (as is ſometimes alledged) in day a 
1 Years , ( reciting divers Years } or in ſome one of then ga inſt 
„ and the Witneſſes of the ſaid Defendant do depoſe, That * ce 
Wt ſaid Witneſs of the Plaintiff in ſuch a Year, or fuch a Dy the. 
oe Month of the ſaid Year, committed Adultery, or ua 
| Rn taken in Adultery with ſuch a Woman; in this Caſe, tee Sa) 
| |] Plaintiff may (after the Depoſitions of the Witneſſes of P'":<the: 
= the ſaid Defendant are publiſhed ) alledge directly conte WWay ( 
ws * ry, and object Perjury to the ſaid Witneſſes of the Deſen e De 
1 Aant, nor is he bound to alledge the Corruption of the fue th 
tf  Wirneſſes; becauſe in this Caſe, the Plaintiff (before fu ay ings 
i Rn Publications of the Witneſſes) could not foreſee how elend. 
11 | purge the Innocence of his Probatory- Witneſſes ſrom c itneſſ 
1 2 Crime objected, by reaſon of ſuch generality of the obi 
Wl ſoreſaid Allegation. But obſerve alſo, That the Defendant ”*” * 
BE may deſire, that the Plaintiff (who propounds and a e dayi 
| 4 1 ledgeth this Corruption of the Witneſſes ) do (wear, Ti Part, 
14 he believes he can prove the Subornation aforeſaid, or v ainſt 
| therways the faid Replies or Exceptions againſt the Dep. bet 

k ſitions of the Witneſſes of the Detendant are not to be a lies P 

| mitted, unleſs in the Caſe above-mentioned in this Number: d 
But let us admit this Oath to be taken, as to the Corruption *"< 

of the Witneſſes, and that the Party alledging the famed Sec, 

not prove the Corruption of the Witneſſes as is alledgeh !? 

but doth prove directly, that the ſaid Witneſſes have de de th 

poſed falily, and are perjured; Whether or no, in this Cie s 

ought the Plaintiff to ſuffer the Law, not having proved the lortie 

Subornation alſo as he alledged? I think not, faith ler wards 

4 Decal 
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becauſe a Falſity in their Depoſicions being proved, a Cor- 

ruption may eaſily be preſumed: At leaſt I have known it 

0 adjudged. We need not trouble you again, to tell you 

hat a Replication is, ſeeing at the ſame inſtant, when we 

gefine and ſhew what an Exception is, we alſo ſhew what 

a Replication, Oc, „ „ . 

9. Now if the Plaintiff produce Witneſſes to prove his 

ibel, the Defendant may except againſt the Depoſitions, 

s well as the Perſons of the faid Witneſſes of the Plaintiff ; 

ind theſe Witneſſes of the Defendant are called Reproba- 

ory Witneſſes, or Witneſſes reproving the Probatory Wit- 

eſſes; againſt theſe Reprobatory Witneſſes, the Plaintiff 

ay allo except by way of Replication, and that both 

gainſt their Perſons and Depoſitions; and theſe Witneſſes 

dre called Witneſſes reproving the Reprobatory Witneſſes 

the Defendant, produced againſt the Plaintiff his Pro- Wo 
jatory -+ Witneſſes. If the Plaintiff hath not corroborated 47,axfr. ds ref 
he Sayings and Perſons of his Corroboratory Witneſſes, a. 49, C 

hether produced by him in the firſt or ſecond Place, he 

ay (with the faid Exceptions, which he gives in againſt 

e Detendant's Reprobatory Witneſſes, or immediately 

ter the faid Exceptions are given in) corroborate tha 

ayings and Perſons of his Probatory Witneſſes; but the 

defendant is forbid to except againſt theſe Reprobatory 

Vitneſſes produced by the Plaintiff; Which fort of Practice 

protibited by that general Rule, In teſtem ſeſtes, & in hos, 

nen datur ultra. Yee the Defendant may corroborate p: hifce Fra. 
e dayings and Depoſitions of the Witneſſes produced on diner, ple. 
5 Part, upon the Exceptions or Reproofs given in by him e f 4 
aft che Probatory Witneſſes of the Plaintiff, fo as he Lg wi 7 

it before the Publication of the Depoſitions of the*Wit- ee 
2s produced by the Plaintiff, upon his Replies to the pars produceret 


have ſeen it fo practiſed. And though Alciatus in T. de i t 4e 
Seck. de teſtium publicatione; Mi ſemb. in F. J. de teſt. n. f. 3 
| 913; Lanfranc. de teſt dep. n. 403 leem all of them O Con- delatione, 


* 


de that four Delays are not permitted, without ſome 


cial Solemnity, or Favour of the Law; yet Lanfranc at 
 lortieth Number of the ſaid Chapter hath theſe Words af. 
Wards; (Scil.) Non Intelligo tamen de dilatiune in preſents 
3 | K waiving 
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eſendants Exceptions aforeſaid; at leaſt (faith Mr, Clarke ) teftes probato- 
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materia, prout verbum ſonat, ſed pro examinatione ; lice; qu 
trina examinatio concedatur fine aliqua cauſe coguitione,  quy, 
ta. So that he ſeems not to contradict by this, what Ms. 

finger and others affirm , ( Scil.) That the Parties may ei. 

Cept againſt each other in theſe peremptory and per peil 

Exceptions, even until a Quadruplication. At the For 
ninth Number afore quoted, Lanfranc fpeaks fully to the 
Matter, when he ſays, That if both Parties produce Prob: 
tory Witneſſes, (that is, ſuch as are intended, only to pon 
the Matter they give in to Court, and not to reprove the 
Witneſſes of their Adverfary) then each Party is permitted 
to have three Delays. Which is thus: The Plaintiff hah 
one to prove his Libel or firſt Matter; the Deſendan ; 

Time to accept: The Plaintiff another for his Reply to th 

Exceptions; the Defendant another Time for his Duplicy 

tion or Double Plea: The Plaintiff another for his Triplicy 

tion; and then the Defendant another Time tor Quadiugl 
cation . 5 „ 
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4 De hiſce la- 


tits videas 4. 


Wy Sor! 
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pud Mynſ. Inft. J n 
* Tit, de Eucep- FRET 3 at | 
| tienibus Re- | 82 | 2 i ; - ; * 5 3 og wy; t 
lic. per r. Of another ſort of Proof, which is made by In ©" 


ſtrument. 


1. What Inſtruments are. 1 
2. How manifold Inſtruments may be ſaid to be. 
3. When they may be exhibited, 
4. The Manner of exhibiting theſe Inſtruments, 
5. The Proteſt ation of the Proctor of the adverſe Party, ar 
Time of exhibiting theſe Inſtruments. 
6. The Manner of getting @ Term affigned to propowni # 


: Acts, &c. in order to a Concluſion. ate I 
| e e ſucl 
Aving ſhewn above, the Order and Manner of Pd de wi 


diemnit 
ky are, 


| Theſe 
Public 


e Cauſe 


to be made Viva voce, Order requires we co 
next to ſhew the Order and Manner of Proof to be mit 
Mortua voce, which is done by Inſtruments: And theſe n 
faid to be Writings made upon Matters or Things 10 
done amongſt Men. More ſttictly taken, they are 1 
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its wa "pats OA wry ry ee 1 
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Ill, 
aud 


qu. 
An. 
ven. 


Writings whereby we make known, or prove, our IJnten» 
on before the Judge, More largely taken. they are ſaid 
comprehend all thoſe Things wherewith the Cauſe is in- 
ted or conſtrued , + in which Signification Witneſſes + Unie dif- 


tu allo contained. | putatiy. 17, 
vil a_ . 5 | Theſ. 1 n. 2. 
0 the % nf. prod. n. 2, 3, 4, 5. Alciat. cod. tit. f. 153. Weſemb, F. T. de fide Isſt. n. 1. 
rob . in pract. de form. Inſtrum. ad verb. exhiberi. 9 7 5 


prone 
ve the 
mitted 


7 hath 


2. The Inſtrumencs are for the moſt part Twofold „ (Sall.} 
of Publick or Private. 5 8 | | | | 


ſ 1. An Inftrument drawn under 


Ok | the Hand of a Notary Publick, or 
uplic | other publick Perſon, either in or 
riplicy Jour of Court. 


„„ 1 5 3 3 is ſealed with ſome 

be Toft Publick or Authentick Seal, (though , 

bekenne | writ by a private) as of 2 Prince, 7/16. 

nade by publick City, Univerſity, or College. (e 

ine” Rt ans 3: All Writings whatſoever (tho & 29. cent. 1, 

bele chere are ma. Private) which are exemplified by Ferrs. in forma 

Sorte; Five of the Authority of the Judge or Magi. mr Inflrum. 

ch are 8 1 ſuch Writings as are i 77 75 Lf 
only oblervods out of publick Regiltries, & c. or thoſe yt ae pe. f 

made at the publick Act. , ſupra fl. 

| 5. Thoſe Writings which are ſub- 15 

| ſcribed by the Perſon and Witneſ. 

4 And this is publick, as to its 
N Po 2 


adiuph 


y In 


1 4 * 
0 241. | 9 855 

p ate Infiruments Accounts. = 
e ſuch as are J Private Inventories or Regiſters. 
ade without any Private Letters betwixt one Friend 


of Prod 0 | 
r diemnity ; and Jand another, one Tradeſman and 


we coil 


be mal Ware, either 2 another. 
oF. RS YT W oo 
_ bete Inſtruments may be exhibired, both before and 
Ta eblication of the Witneſſes , before it be concluded 1. eie, de ff 


. Cauſe ; but after it is concluded in the Cauſe, I they ©7170, 5: 
| | | K "= | are % fel. 135. 


fehurff. conſil. 7. 
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Ft are not to be exhibiced, unleſs ſome new Matter ariſe wii hey a 
1 hath Dependance upon the former. 5 we! 
1 4. The Proctor who exhibits theſe Inftruments, muſt ound 
0 quaint the Judge, that as a further Supply of the Prog; te h 
15 his Libel, or other Matter or Allegation, Cc. he dot 6; rocto 
1 hibit certain Indentures, or ſuch a Writing, begin ing tiere 
th Chere he mult mention the firſt Line of the {aid Wriing What i! 
1 and ending thus, (here he muſt mention four or fix Word e Reg 
4 3 at the End of the fame) and alledge, That theſe Exhibits en ti 
1 ſubſcribed and ſcaled with the Hands and Seals mentiae ch a 
r in the ſame, and that they were given and delivered by d Pu 
„ Perſon or Perſons therein named, as their own provi abov: 
„ Act: And further, That the Contents thereof ate tue, r ſuch 
1 were ated and done as is therein contained: Which A Leaf 
1 gation (having ſo made or put jointly and feverally) the ! 
D muſt deſire may be admitted, and that Right and Jug id Cl: 
|S may be adminiſtred to him and his Client. Which being e Ori, 
3 | mitted by che Judge, and repeated in full force by the de b. 
UB5 5 prtropounding the fame, and the Judge, the Proctor cd, v 
14 | ting the ſaid Inſtruments ought to ſwear that he hach ſar d&live 
WT AY fully put this Allegation and the Exhibits; and then e coll. 
Ei; 9 the Proctor of the adverſe Party to ſwear to make 3 fil ves; 
1 ful Anſwer to the fame againſt the next Court day. u ibicin 
1 the ſaid Exbibits are ſome private Writings, fo that tic Mere! 
1 FCC ioor exhibiting them doth not believe he can be ref i. 
i EE by the Anſwers of the Proctor of the adverſe Party, tha be to 
In” ,..- muſt deſire the Anſwers of the principal Party hin , Regi 
1 in other Cauſes. But obſerve, That if theſe Exhivis ty hi: 
TEN  - Inftroments are ſealed with ſome authentical Seal, (oer 
IF the Great Seal of England, or of ſome Biſhop, or Lec: tor 
1 5 ſtical Judge) then the Anſwers of the Proctor of 1 Centaur 
14 verſe Party are rather to be required; becauſe in e ibics 
1 Caſes he may be better inſtructed (what to Þelicvc i Wl ede. 
©; the ſaid Seals) than his Client. If the Plaintiff or Dee be 
1 dant has ſome old Manuſcripts or Books, which he dor, 
1 to exhibit as neceſſary Proofs on his Part, be mut es the 
1 That he doth exhibit certain old Manuſcrips or Bed aftc 
14 ginning and ſo ending as above; and alledge, Lb WF* of h 
1 are old, and have been faithfully kept in the Cult ee dei, 
1 ſuch a one, (viz. ſome publick Office or Perſon ;) * 
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| 


hey are ſuch, to which great Credit is wont to be given, 


Which | : | 
| 5 well in as out of Court, Which Allegation being pro- 


it Wounded, admitted and repeated, as before, he ought to 
oe his Oath, Cc. and defire the Oath to be taken by the 
en coctor of the adverſe Party to anſwer as above, or he may 
g this ile for the principal Party as above. And obſerve, 
gba if the aforeſaid Manuſcripts or Books are long, ſo that 
Woch e Regitters cannot get them copied without great Charges, 
bits cn the Proctor mult take Care to get a true Copy (of 
igel ch 2 part of the Manuſcript, as makes for his Inten ion 


by th d Purpoſe) to be writ out of it, and then exhibit them 


ord 
L ſuch Words, in fuch a Line of che Inſtrument, or in ſuch 


US, 400 

Leaf of the Book or Exhibit, together with a Copy 

{ly ) 1 tbe faid Clauſes or Words.) And he muſt defire that the 
\ [vid Clauſes or Words fo writ out, may be examined with 
eine Ae Originals, and collated, and that fach Collation being 

he Pan ede by the Regiſter, (of the Clauſes or Sentences afore- 

b erde, wich the Originals) the ſaid Originals may be 

ach A delirered, and as much Faith may be given to the Co. 

en des collared, and to the Regiſters, as to the Regiſters them- 

2 2 fes; which Petition the Judge Decrees : Yer the Party 


hibiting the Premiſes (to the end that the Proctor of the 


the Merle Party, or the Party himſelf, may ſee theſe Exhibits, 


reed 'o inform themſelves what they Believe or can Anſwer) 


ty extubiting the Premiſes ought only to pay the Regi- 
tor regiltring that Clauſe which he took out of the 


of ti: WWJ6-itures or Exhibits: For it is to be noted, That no 

e in e its (whereof mention is made in the Acts) ought to 
lieve B 7 <-deiivered to the Party exhibiting them, unless the 
or De e de regiſtred to perpetual Memory. Therefore let the 
be ce octor, who exhibics the Premiſes take Care that he re- 
mat es the Judge, to decree the ſaid Exhibics to be re. deli. 
Boch ed after they are 1eziſtred; otherways, without the De. 
That Mee ot the Judge, the Regiſter ought not, nor is he bound 
vltof W's 4ci1vor the ſaid Exhibits, though they be regiſtred. 

-) and! Pac E 

(il 


above, adding theſe Words (and eſpecially ſuch a Clauſe 


he to leave theſe Original Exhibits in the Cuſtody of 
in: RKegiſter, until the Proctor of the adverſe Party, or the 
xhibis e himſelf, give their Anſwer: And in this Caſe, the 
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Probatory doth depend, or when it is ſo elapſed; dot an 
a „3 
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1 5. At the Time of Exhibition of theſe Inſtruments, the N ward 
„ Proctor of the other Party muſt ſay, That he doth diſſe WM muſt 
ji CS from the Exhibition of theſe pretended Exhibits, and proteſt ¶ prope 
1 as to the Nullity and Inſufficiency of the ſaid Exhibits, and tory: 
bl alledge that the ſaid Exhibits are private Writings and In. that 
bl | authentical, and ſuch to which no Credit ought to be given, Wher 
mo and therefore he muſt deſire they may be rejected; but if be mi 
Jl | N any Inſtrument be exhibited under the King's Seal, it is nat Na cor 
ll | ſafe for the Proctor fo to deny it, or proteſt that it is a pH. Much a 
. vate Seal as above. And obſerve, That if (at the Time of Waccor 
5 Exhibition of theſe Inſtruments) the Proctor thus protelting Mwhict 
EF can inform himſelf, either by inſpecting them, or any other NMaſtign 
IS way, that the fame do make in the leaſt for his Client, the his de 
I | ſaid Proctor ought then to ſay, That he accepted theſe Ex. iſthing 
1F hibits, and the Exhibition of them, in as much as they t leal 
make on his Part, but he muſt otherways Diſſent and Pro- Wiſetwr! 
1 tteeſt againſt them, as above. Nay, it is but expedient that pound 
FRYE the Proctor of the adverſe Party do accept theſe Exhibits of iis p 
El his Adverſary, and the Exhibition of them, though he bd. Megatic 
| together ignorant whether they make for his Client or no: elles 
| | + For if it ſhould fo fall out, that they ſhould make for hs e Pre 
11 5 Client in any reſpect, and he not having accepted them, MConſe 
Wi} but on the contrary having alledged that they are ſuch e bcc 
1 which no Credit ought to be given, and having denied the P<dge + 
1% Truth of them; the Party exhibicing theſe Inſtruments, my ts u 
| | | ſubduct them at any time before they be accepted, which H 
_k he could not do if they had been accepted by his Adverl» Prat). 
k | ry: Therefore Mr. Clarke concludes, That fuch an accep Wound 
i 1 ting of the Inſtruments is very profitable, and ought not by BP"0Po! 
1 any means to be omitted. And therefore this may fe ally 
= to have ſaid of Proots, _ Hg 8 fer; t 
1 6. Now if the Defendant, like a Subterfuge, endeavon um 
1 by Delays to defer the Cauſe, (which is a Thing frequent bing 
i V ly done by Detendants) and will not propound his Date 
1 , . _ five Matters all at once, but now one, now another, ( aule, 
| | no his Exceptions, and then his Matter of Defence; wii 4 Ul ( 
18 Delays the Proctor of the Plaintiff may avoid, and previ Bn” Ac 
18 thus: So ſoon as the Defendant has given in one \attz, re 
and his Term Probatory is elapſed ; or whilſt this Tem = 
| 
| 
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„ the ward give in another Matter; the Proctor of the Plaintiff 
iſlent muſt alledge to the judge, That N. the Defendant hath 
rotet N propounded a certain Matter, and has had a Term Proba- : iN 
and {Wſtory afligned him to prove the fame, which is elapled, and | 1 
d In. chat now he gives in another Matter to protract the Suit: 


Whereſore, that theſe Suits may be brought to a Concluſion, 
he muſt deſire that the Judge will aſſign the ſaid Defendant 
a competent Term to propound all Acts which conſiſt in 
ſuch a Fact, (vic. Two or three Court. days next following, 


lden, 
but if 
is not 


— 
2 _ * WE E — W 
6 — he — 


a pri. 
15 according to the Jude and Weightineſs of the Cauſe; PF 
elting Wwhich Requeſt the Judge grants. And if on that Day fo : | 
other Naſſigned, or before, the Defendant doth not propound all 
u, the bis detenſive Pleas, he cannot alledge , or propound any De hee mares 
ſe E,. thing afterwards, nor ask a Term-Probatory upon them, „ wid: Lanf. : 
s they r leaſt as to Witneſſes, unleſs ſome emergent Cauſe fall out 2% plein ms | 
d P. Petwixt the Day wherein this Aſſignment was made to pro: 7 inc. eps, 
nt that pound all Acts, Cc. and the Day which was fo aſſigned for 7 43,44, 45. 
. en: | 7 1 5 3 | ubi datus eſt f 
ibits of his purpoſe: That is, unleſs the Plaintiff give in ſome Al- n, per 5 
e bd. Megation of Defence, or Exceptive Matter againſt the Wit. judicem ad pro. 


neſſes of his Adverſary, or becauſe this Term ( fo afligned ducendum in- 


or not! 

for bis ro propound all Acts) depending, the Cauſe by mutual Tunenta, poſt | | 
chem, Conſent of the Parties, doth ſtand an Atbitration as it were, wy ,, 

ſuch wr becaule ſome other neceſſary Defence came to the Know. fo „ 

ied the Wi edge of the Party, after the Day aſſigned to propound all licer de £quitae 4 
ts, may cts was elapſed; for then in theſe or the like Caſes, it is ** product poſ- | | 


ſint, dummodo 


which lawſul for the Detendant to Reply, * and propound a con- f : 
dverle rar) Matter, notwithſtanding the ſaid Aſſignation to pro re per = 1 
accey ound all Acts, Ce. In like manner allo the Plaintiff hath genria durante 


ropounded one Matter, and the Term being elapſed which rermino, purd, 
aligned to prove ſuch Matter, he gives alſo another Mart. 7% ignrar, 
er; the Defendant may likewiſe, in this Caſe, defire a %% 7 
term may be alligned to the Plaintiff, to propound all EW 


not by 
1 


— 22 — r & 


eavolus | 

equen-i bings which are further to be done; which Requeſt the * vide que ſu 
Degen WW" sc likewiſe grants. And generally in a Matrimonial pradicitur in 
(aue, (which 1s the moſt favourable and privileged Cauſe Vn Sell. pre-. 
whit FP" others) the ſaid Aſſignation to propound, and prove . © in 
| A l 0 marg. de Er- 
preren Acts, doch not hinder, but that Defenſive Matters may ception. & Re- 
a Propounded, and Wiceneſſes may be produced, as is ob. piicar. 

SEL We aſter ward, where it's poke of producing Witneſſes in 

ch af latrimonial Cauſes, e . 
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Of the CONCLUSION, or concluding in Cues 


auſes 

its Manner and Form; and the I hings Preparatory 3 

in order to it. ä . 250 

Idmit 

e the. 

. + eſcind 

Of the Term which is aſſigned to propound all Hi 
Acts, in order to this Concluſion. ang 

1. T#: Things Preparatory to Concluſion, what they are, nl 4 

7 4. N eng ks, Pons A 
bow done. 5 | 8 

2. What the Term aſſigned to propound all Acts is; and whit . 

| ee s ein the C 

Fong may be done on this Day, ſo as ro re cind the Concly ub 

3. Witneſſes may be admitted or rejected on this Day of|;qud t 8 

| pro pound all Acts, &c. 1 . 3. A 
4+ The Suppletory Oath what it is, and when and in vis ben 
Form adminiſtred, | „ | "ot 
5. The Manner of propounding and invoking all As, & oc 
and deſiring a Term to be aſſigned to conclude, = £ 
6. What At induceth a Concluſion, and how the Defeniant WR. 82 

5 cadet! hinder it on this Day. 185 | - 
5 | id to 
1. MUblication of the Witneſſes being made, the Plain ch ac 
tiff (in Summary Cauſes) mult deſire a Term © WM prop 

be aſſigned to hear Sentence: And in Plenary Cas ce 11 
he muſt defire a Term to be aſſigned to propound a WWopour 
Acts, C. in order to a Concluſion in the Cauſe: W. ey, 
the Judge accordingly doth. Then the Defendant, ile s left 
believes it neceſſary tor his Client to uſe Exceptions again rejed 
the Witneſſes of his Adverſary, or any contrary Leicict, pul: o 
he ought to diſſent from this Aſſignation, Oc. = 25 
+, : 4. Sc 
2. Now this Term to propound all Acts, (as Mr. Cr! en 


| lis 4 
i | Law, 
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aw, * and it is ſaid to be rather a Term of the judge, than; * Publicatione 
the Law, to take away the Delays; the Defendant may 4, fran 
on that Day fo aſſigned to propound all Acts in Plehary 1 5 
auſes, and to hear Sentence in Summary Cauſes) give in ;,, refer, ter. 
y Exceptions, or Defenſive Matter, or he may add to minus dart com 
hoſe which are formerly given in on his Part, if any ſuch /ſuevze ad pre- 
e. and declare them by way of Poſitions Additional: By the arcane Ons, 
dmiſſion of which, or the Aſſignment to hear the Pleaſure on 1 
the Judge upon the Admiſſion thereof, the Concluſion is , ts l. 
elcinded; at leaſt if theſe Exceptions or this Matter were c, de teſt. 
dmicted afterward, though allo on the ſame Day aſſigned J, 150. Lenfr. 
propound all Acts, or to hear the Sentence, the Cauſe 22 Ua 
ere not continued in the ſame State wherein it then was „ om e 
ntil the next Court. day. Yet obſerve, That though Poſt. ._. wg Fa 
Wons Additional be fo admitted, yet another or new Day is 

ot to be given wherein to prove the ſame, if another + 
zrm-Probatory was before given to prove that ſaid Matter, 8 

d which theſe are as it were Declaratory ; but theſe Poſi - 

ons Additional or Declaratory, are to be proved within 

at Term fo already given. e 
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ned t. 
| 2. Allo if on this Day, thus aſſigned to propound all Acts 
Plenary Cauſes, and to hear Sentence in Summary Cauſes, 
ther the Plaintiff or Defendant have any neceſſary Wit - 
les prelent in Court, and do make Oath, (as was ſaid | 
tore) that they are Witneſſes neceſſary on his Part, he 
ie may Admit, Swear, and Examine them, although the 1 
her Party may object, that the Matter cannot longer be — Lal 
id to be res integra, or Whole, and that the Law or Right mh 
tn acquieſce on his Part, by reaſon of the ſaid Aſſignation | 


; whit 


rr . 
* * 


F 3 Wo 


Fendant 


Plain. 


erm o propound all Acts in Plenary Cauſes, and to hear Sen. 091] 14 
Cauks ie in Summary Cauſes, And this Allegation is to be 
w_ ounded and objected, by the Proctor of the adverſe 

Which 


pity, when the Witneſſes are produced in this Caſe; yet 

1s left to the Breaſt of the Judge, Whether he will admit 

rex thele Witneſſes, and neither Party hath any juſt 

pule of Appeal. This Mr. Clarke ſaith, he has obtained in | 

Lourt of Controverſy forty Years agone. 

4. Sometimes it fo falls out, that there is not ſuch full 

[001 made as by Law ought to be; therefore in this Caſe, 

is part of the Proceedings, the Oath, called the Sup- a | 
_ 5 pletory 2 


t, if he 
apainlt 
erence, 


A Clari 
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== pletory Oath, is wont to be adminiſtred. This Oath i; 
f | ; . * pro- 
H | Ts perly called the Furamenium neceſſarium, the neceſſary Oat, 


. which (when there is a want of full Proof) the Judge upon 
. , knowledge of the Cauſe (tho? the Parties requeſt it not 
1 4 Pomitur & 8e N . not +) 
F felvitw hes may adminiſter to either the Plaintiff or Defendant, Any 
eee, eb ar. this neceſſary Oath is divided into Suppletory (to which 
| moldo Yimioin this Definition now given doth agree) and Purgatory; 
1% 15 Juris 9 which Oath the Judge (the Cauſe being known) may im. 
14 ed, per. poſe upon him, againſt whom the Preſumptions ſeem Chiefy 
| tia. Gail. 1. to make, &c, Now when there is either nothing, or the 
065/108. v. 3. Whole Matter, proved, then there needs not this Oath to h- 
 & eq. % vb. adminiſtred; when there is but half Proof, then this Ox, 
TY —_— ought to be adminiſtred, either to the Plaintiff or Defendan, 
3s Minſ If. de at the Pleaſure of the Judge; when the Plaintiff hath o ZA 
| Aim. Item. Proof, and the Defendant one, then this Oath ought rate .. 
F. 3.in. &. ds. to be adminiſtred to the Defendant, ſeeing we ought rate 5, / 
bf. lib. 1. 0bſ. to incline to Mercy than Judgment. Wherefore if the Plan 1 
* De hiſee etiam tiff has not only proved, but yet has made ſomew h. mor Ca 
MI. than half, or only half proved his Intention, he may appear Me 4.4 
Jurament. f. " het | ; Prey 3 E 
158. de 42, beſore the Judge under the Form following, and taking ix opot 
Scck. hem i following Oath, (for his Proctor ＋ cannot take this Oath auſe 
2s n. 3. 4. having no ſpecial Authority to do it in his general Man, Ter 
Mynſ. Inſt date.) I N. without the leaſt Intention of revoking my Prifin, oure.c 
1 Aleiat. ubi 40 alledge, That I have more than half, or half proved (at lea, the ( 


ſupra, fol. 09 my Intention in ſuch a Libel, &c. Allegation, or other Mu, 155 C 
lent f 


K — wei ne — 
— nan ior rm e 
. 


in tribus caſtlus Teferring me to the Ads of Court, and to the Law; and ihe 

_ 3 J How hat the A Oath may be adminiſtred 10 mi, a the 

Jurameutum. that Right and Fuſtice may be done. Then the Proctor of the opour 

- adverſe Party muſt deny theſe Things fo alledged to be tue ide. 1 
and proteſt as to the Nullity Ago and alledge, That 9 nclug 

Oath ought not to be taken, refercing himſelf to the Law Hud 

Then the Juda will aſſign to hear his Pleaſure upon tia: the 

Petition, and to receive Informations thereupon: And if ben n. 

do appear, that thoſe Things are true which are alledgi bund x 

by the Party who deſires this Oath, (that is, that he lab ; Ne 

Et, proved his Intention more than half, or half at leaſt) tufbund + 

| Ft Hicaſur cn. this Oath is wont to be adminiſtred, + in ſuch Caſes 3 12]Miſcs in 


fle 6b Law permits: Therefore conſult the Learned what tet bainſt t 
| | Alciato ubi ſu- | | 


p 7, fol. 159. Sef. in Juramenti dilation 4. ſcectanda. Weſemb, etiam in ¶ de ju 1* ce, Ol 
rande. n. 10. lit. Ep. 646. Ci les, ei 
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I. r III. Eccleſiaſtical Courts. 1355 | | 
5 pro es are, in which this Oath ought to be adminiltred. The 1 
Ox, any taking this Oath, muſt ſwear, That to his certain | 
upon WM now!ledge choſe Things are true, upon which he deſires ſo J 
ot +) be (worn. And this Oath ought to be adminiſtred before | 
nd e Cauſe is concluded; and if it is not adminiſtred then, NY | 
which Nit ought to be requeſted again after the Cauſe is concluded ; * Altiat. ali | 
tory; Wb: in this Caſe, the Judge may adminiſter this Oath either fup. fl. 159: 
ay im. WW-{ore or after the Concluſion of the Cauſe; but not unleſs „e —4 1 
chien g were fo deſired before. Likewiſe if the adverſe Party do ,,,,, wits: | 
or the Nrove, that the Party who deſires this Supplicatory Oath is i ſapra, u 10. 
1 tobe Nifamous, Vicious, and of no Reputation or Eſtimation, then in fine. Ja ſon. in | 


5 Oat 
2ndant 
th one 
t rather 
t rathet 
e Plain 
© more 


| lin! in any Caſe, J. penult, Sect. | 
5 Oath ought not to be adminiſtred in any * . 
6. Fu, eum qui Bartol. in dict. l. admonend. Chilian. in pra. c. 66. wiſt rei perſona | 
W& 7 alicr, vel after veritatem ignorare putetur, IS 


5. Alſo on this Day thus aligned to propound and ek ” 


Acts, C. the Proctor, who hopes to obtain Sentence in + 
ie Cauſe, muſt ſay in Court, That he doth there exhibit all ä 


appeat Ne Acts or Things inacted, brought into Court, alledged, ; 19 
King de opounded and exhibited, proved and confeſſed, in that 1 
s * aſe, fo far as they make on his Part, and deſire that | 
il Man, 


Term may aſſigned to conclude againſt the next | 
ourt-day 3 and the other Party alſo, if he have any hopes ! 


Proctn 


"at ff che Cauſe, he muſt alſo on the ſame Manner exhibit all 0 
Matt", ts, Cc. fo far as they make on his Part, and let him not 
therefor: Wont from the Aſſignation to conclude ; but it he deſpairs | 
me, a dhe Cauſe, he may then diſſent from the Exhibition and I 
phe ropounding the Acts, and from ſuch Aſlignation to con- 

he true, 


de. This Exhibition of all the Acts, and this Aſſignation to | 


T rat 0 WWWnclude, do induce the Concluſion in the Cauſe ; a Con- 


he Las Bon is alſo induced, not only by the Exhibition of the 42 
pon ges themſelves, and the Aflignment to conclude, but alſo 1 
Ani 11 den nothing at all is done on that Day ſo aſſigned to pro- 9 
alledggdand all Acts, as in the following Number. „ — 
( be ba 6. Now the Defendant on this Day (aſſigned to pro- 
alt) wand all Acts, Ce. in Plenary Cauſes, and to hear Sen- 9 
8 " ee in Summary Cauſes) if he intends to uſe Exceptions 1 
at tles 


zünſt the Witneſſes of his Adverſary, or any contrary De. | 434 
bee, ought to propound his Exceptions againſt the Wit. . 
165, either in general at the Act oi the Court, (as tbexg 

| term 0 


at jart jk 


Cal 
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1 Mes 0 0 
©) RE term it) or in Patticular or Specifics 1 in Writing; or ho out , 
A to give: in any other Defenſive Matter; for if he gives in 50. i 
o thing on this Day, thus appointed to propound all Acts, &. * 4 
i J Plenary Caufes, and to hear Sentence in Summary Calls bn 
10 E 5 then is it concluded in the Cauſe on that Day as much x; WMI,..;. 

1 N e if they had exhibited and propounded all Acts, cc, nor ; WW; ;. 7 

j 3. ee flicltur abt the Plaintiff or Defendant 3 afterwards: to propound WW fn: 

1 3 "partes renunci- any Matter or Exceptions ＋ | are 7 

| 5 75 aver, one, , 

WF 6 _Exceptioner, a renunciatio per alteram partem rantum nom uct alreri. Lanfr. de 2 in F 
13 . e rſt 955 1. 42. 135 Alelat. de renunc iat one ne © concluſa one. per tor. fol. 162, this 
1 | 2 5 | : 5 [597 
J * Tg | 8 8 K „ or 
| ; 7 oy * 12 4 my | 
r ot the Term or Day appointed and ſet Wort 0 ws 
VV 13 this Concluſion. . 
14 hats At. 
1 | | tion 
11 O24. a What a Cocaine 4, aud whin it may be ſaid fo be c. ehe 
V 1 eluded upon ſome particular Article. fort 
. <2 Hoe Form and Manner of the Proctors concluding ad g. nor 
14 a Time aſſigned for Sentence, _ titior 
EE To . Me Effect Tech an Aijſignation 2 to bear Sentence TY 
j * NO , | „ Party being then preſent, but nor being alma 1 the | 
14 to be preſent at rhe Time 05 aſſigned for Sentence) 5 Gude 
f ! | Law. P erm 
| 4. The Manner of giving Informations to the Judge, in nn peat 
{ to Sentence. Repl 
| ' Ns e F Ther 
I. 0 conclude in the Cauſe, is nothing elſe, but to re- WA he 
1 nounce all further diſcufling and diſputing the M Jude 
4133 Coe ter, and to ſubmit the Controverſy to the Know! edge ol tie dent 
14 Judę e. Therefore the Concluſion of the Cauſe is a f 
1 cial A, whereby the Cauſe, or ſome Article of the Cai clude 
f | . Tur, is accounted tor concluded; fo that there is no Toer a let hi 
. for the Parties further Diſputation * Now it ſometimes lai The! 
I Roding. Paud. out that there is an Allegation # given, Which conc. of tl 
Camer. lib. 3. not the principal Buſineſs, but ſome other emergent Cauke were 

r. 36 pr. , E. g. I object againſt t be Certificate F the Citatory Mandat, deliti 
| 1 1 * articulus habet ſuam inflantiam. Paldus J. 1. cod. de Juramento Caαπẽ 1 * 


| Che rauth, in ay rank Sect. quod ob ſervyari, ni num. 10, cod. ecd. p 
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CCC 
Oupht by Vertue whereof I was Excommunicated, that it is fectitious 1 5 2M | 
in no. WE; falſe ; or I alledge, That I have compounded the Cauſe, and 88 5 | 
„ Oc, Produced Witneſſes upon this Alegation and Publication; thſe 
cauſes, . irreſis being made, I have alledged my Intention in this Alle. 5 
ich eien 79 be ſufficiently proved, referring me to the Ads, and to 


the Proofs, and have defired that my Client may be abſolved in. HY 
fantly, and the adverſe Party to be condemned in Charges which 

ore made in the Proof of the ſaid Allegation. And the Judge, 
in Preſence of the Proctor of the adverſe Party, denyin 

this Allegation (that is, that I have proved my Wehe, 
by ne made to be true, hath aſſigned to hear his Pleaſure 
upon the next Court-Gay. But if on that Day, the Judge at 
Imy Petition (alledging and deſiring aforſaid) do aſlign to 
bear his Pleaſure upon this my Petition (as before) upon 
the next Court day, in Preſence of the Proctor of the other 
party; then theſe Two Aſſignations, or this Second Aﬀigna- 
tion for one and the ſame Thing do induce a Concluſion in uy OR 
che Cauſe, as to this emergent Article; + neither is it lau ful 4 7,4 de fe. 
tor the adverſe Party to except againſt the ſaid Witneſſes, dep.n, a1. rf, 4g 
nor propound any thing contrary to the Allegation and Pe. Aut ef fas 
tition aforeſaid. de e ee 
2. On this Day which is thus appointed to conclude on, nate No. 
the Proctor, whole Petition it was fo aſſigned ro con- „ poſſi 2 1 
dude, mult acquaint the Judge, that he doth now with his 771 probation _ 
Permiſſion conclude in this Cauſe, and deſire. that he will 7. 
pleale to grant a Concluſion therein; to whom the Judge 

Replies, We conclude with the Party thus concluding. 

Then the Plaintiff muſt deſire that a Term may be aſſigned 

to hear Sentence; againſt the next Court. day: Which the 

Judge doth grant accordingly. If the Defendant is diffi. 

dent of the Cauſe, he may diſſent ſrom this Concluſion and | 
Aſugnation aforeſaid : But if otherways, then he may con- ' 
dude with the Party, and the Judge fo concluding, and 5 
let him not diſſent from this Aſſignation to hear Sentence. 
The Premiſes may be done and requeſted by the Proctor 9 4 
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once of the adverſe Party, though this Term for the Concluſion 

it Calc Wh were not aſligned at his Petition; for ſometimes the Party 

Hande, Leliing to propound all Acts, &c. or to conchide, doth not- io 

„emed to rake further or other Council in the Caule, i. e. 
| thy Council of an Advocate. What Mr, Clarke means 1 "of 
Y | CE ns this, | | 
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this, | well know not, I refer you to his Title, De Peri 


in die aſſignato ad concludendum. 

3. Now if, in the Preſence of the Proctor, or the pring, 
pal Party himſelf, the Judge do aſſign to hear his Sentence 
in the Cauſe upon ſuch a Day, and in fuch a Place, with. 


out bidding the ſaid Party, or his Proctor, be preſent; yet 


the Premites being obſerved, (that is, the Contumacy gf 
the adverſe Party being accuſed, and he being called ) Seq. 
tence may be given in Penalty of his Contumacy, it he ap 
pears not, as though the ſaid Party, or his Proctor, had been 
admoniſhed to be preſent to hear Sentence: For thi; Allg 
nation to hear Sentence, being made in Preſence of the 
adverſe Party, hath the ſame Force and Effect, as if he had 
been fo admoniſhed to hear Sentence; yet, becauſe an 


abounding Cautele cannot do harm, and that this Diſpute 


or Objection may be removed, it is not amiſs to admonih 
the Proctor of the adverſe Party, or the Party himſelf, to 
be preſent to hear Sentence as above. And here it is to be 
noted, That if, on the faid Day to aſſigned to hear Sen. 
tence, the Judge, being not fully informed, doth not pro. 
nounce the Sentence, the Party; at whoſe Petition the Tem 


to hear Sentence was fo aſſigned, cannot deſire the Judge 


to aſſign another Day to hear Sentence, in Penalty of the 


Contempt of the Proctor of the ſaid adverſe Party, or the 


Party himſelf if they are abſent, becauſe the aforeſaid Par 


ty, or his Proctor, were not admoniſhed to any other Ad 


or Effect than to hear Sentence given in the Cafe, and 
therefore they are not Contumacious as to any other Effe: 
In this Caſe therefore it is convenient that the <forelaid 


Proctor, or Party, be admoniſhed to be preſent, not only | 
to hear Sentence, but to fee all further Proceedings ts be 


done incluſively, until Sentence be pronounced in {ie 
Cauſe. Toy LA 

4. The Caufe being now concluded, and all Things in 
readineſs for Sentence, it is requiſite that, at the Time of 
this Concluſion, the Proctors deſire a Time may be atligned 
to inform the Judge, as well in Matter of Fact as the Law, 


on both Parts; but this Day of Information is to be on fo: 


Day on which no Court is kept, and in the Chamber ot the 
Judge or Advocates, [in the Conſiſtory in ſome Place 


a * 4 


Writes 
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:uſe are wont alſo to be preſent, that they may be ready 
acquaint the Advocates what Acts have been done in the 
E-iſe: For in thoſe Things they are more expert and more 
| onverſant than the Advocates, not only becauſe all Acts 
wit r Court are drawn by them, but alſo becauſe thoſe Acts 
het e wont to be writ in a Book, kept by them for the ſame 
cy of urpoſe particularly; though ſometimes, in very weighty 
den. WWF :uſes, the Advocates are wont to draw the Acts. The Or- 
i aper at their Informations is this: The Advocate of the Plain. 
been ff, in the Preſence of the Advocate of the Defendant, 


+ theſe Informations, the Proctors who ate feed in the 


Als Put firſt read the Libel to the Judge, who compendiouſſy 


0! the WſWrites down the Effects of it; then he reads the Anſwer of 
- nal Wi: principal Party to that Libel, which the Judge alſo ab. 
e an eriates; and if the Intention of the Plaintiff is not ſuf- 
ilpute ently proved by theſe Anſwers, then the Depoſitions of 


noni e Witneſſes are to be read. Then the Advocate of the 


el, 0 ber Party muſt be heard, who muſt alſo read the Matter 
oy Defence, and all the Proofs on his Part. Which be- 
r den. 
't pio. Law ariſe from the Matter of Fact, proved on both 
Tem ts; and if the Advocates cannot agree betwixt them- 
Jude es, as to theſe Queſtions ſo moved by them, the Judge in 
Ol 

or the 


3 at and which Queſtions of Law they ſhall diſpute upon: 
id Par- 


g done, the Advocates are wont to inform what Queſtions 


at behalf is wont to interpoſe his Opinion, and appoint 


d for the diſcuſſing and arguing theſe Queſtions of Law, 


ner At BJ alſo the Matter of Fact, or the Merits of the Cauſe, 


ſe, and 
Effe. ly ſatisfied in the Matter: All which Proceedings the 
torelal Woe is wont to write down in ſhort, for his Memory fake. 


zot only ciatus -+ has ſpoken ſo fully and accurately, as to the man- 


oh * of che Advocates making their Obſervations upon the 
ings in 
| _ Fclally uſeful for the Learned Civilian. 
e La | Jud. Allegationis audientes, & Sef, De carſelis 
n ſome - 
of the 


Places) oy 5 
— . CHAP. 


ny Days are wont to be afligned, before the Judge is 


+ De 'eft fel. 


150. Set. De 


Rubric. & de 


bols, their manner of Diſputing and Alledging, and the 4g. & Ale. 
Fee ol the Judge, upon ſuch Diſputations and Allegations, garione 5. Au. 
t | think it not amiſs to refer the Reader thither, being wvecar.afo 160, 


ad fol 162. 
Sect. Ofticium 
requi ſitione. 


8 * 
IRE — — — r 


"IN 


420 ando expent« | + And the Manner of compounding the Charges *, 


farum mutua 


wide Lanf. de | 


Sun. 


ny” 2. What an Interlocutory Sentence or Decree 4, an when 
bath the Force of a Definitive Sentence. 


w whether and when it ought to ſpecify a particular and a 


Pe reſence of the adverſe Party, and his Protejzation to 4 


is called Terminative or Definitive. The Name of Se 


of Judicature,. it is taken improperly for a Deciſion ( 
' a Matter in Controverſy ;; and in this Cafe an Arbit 
tor may, be ſaid to give Sentence, and a Decree ms 


is taken for a Deciſion (of any Thing in Controvery 
made by the Judge alone; and then the Pronunciation 


tration, Cc.) is rather oppoſite to a Sentence: Therel 
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5 | laran, in 


2, An 
Wronoun 
zot upot 
mergent 
r Amen 
d, and 
b have tl 
d that 
vecree, 1 


1. What it is in General, and how manifold, 


3. In what Form the Sentence ought to be drawn, thit 
| ; 4 , 15 


tain Things, and when not. 
. The Form, Time and Place, of pronouncing Sentence i 


peal. 


5. The Manner of pronouncing Sentence in Penal:y of th: cu an Et 
tempt of the Defendant, or bes Proctor. peech w. 
6, The Manner of offering and pronouncing two Senta en to 


e Proce 


Has compenſatio 1, He whole Buſineſs of Suit being diſpatched in m1 gage hatl 
ner as above, and Informations, a Concluſion, en in t 

Deliberation being had in the Matter, it remains that , Certif 

Parties deſire Sentence to be given in the Caule. Noy hich Ob 

this is faid to be the Third Part of the Proceedings, ant thout O 


d in Ch 
b not f 
dhections 
adverſe 
inſt the 
by Proc 
to theſe 
1 (ence, t 
e hath tl 
3. Tuſtin 
1 ble a te 
ney, or 
1 before 


l, Ane 


tence is uſually taken for the Opinion or Apprebenſaſ 
any one hath of a Thing. Or oftentimes , in a Cou 


alſo; be ſaid to be a Sentence. Bur properly a Sentend 


Determination of the Arbitrator ( which is called an An 


a Sentence may be ſaid to be Twofold, (though 4a 


numbers Four Sorts of Judicial Sentences) the one Inter 
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ory +, (which is a large Acceptation of the W d Ry 1 

other Definitive (which is a ſtrict Acceptation of * *. K «+ 

,xlt according to the Eminence of it,) being that which 1. 3 & 4. 84. 
ch 


erminates, and puts an End to the principal Cauſe, | 5 ov. ad - 
155 Sag | | uh de re jud, 
4. d: Hahn. ad Weſemb. ibid. n. 3. Jaſon. in I. nequicquam, Seb. ubi decret go Shel rn 
EE fequf. po, Kt in ff. d tit. 71, a. Ve abys 
(ar an. in ſuo ſpecul. in 3 Part. 6. Part. aA. 1. 4 ſenten. 1 # iy » Wy Vs | 2 10. 


„bare the Vertue of a Definitive Sentence, when it is final, 
a chat chere is no hopes of another Sentence, * or other * og exume- 


an End to that Thing, about which that Interlocutory 9*i% he: gen- 


een to binder the Proceedings; or I have alledged that yr lar: 4 


ma 
n, ant 
Jat thi 

Nov 
8, all 
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henſol | 
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th not proved, but hath failed in the Proof of the fai ſerv. comeral. 
jions, or at leaſt (being often requeſted to ; the 2 N 
adverſe Party in Charges upon this Article of Objection 1540 4 . 
7 the ſaid Certificate) doth expreſly refuſe, or tacit- u. 42. Juli! 

, by proceeding to other Things contrary to this Petition; Cenbe in 
to theſe Caſes or Articles, there is no hopes of another 7 n. t 
mence, therefore the (aid Sentence or Interlocutory De = _— 

e hath the Force or Vertue of a Definitive Sentence. 8 | 
7 1 ſays, That the Judge ꝶ ought, as much as is c. J. 1. tit. 

ble, to pronounce Sentence upon a certain Sum of 77: 


rey, or upon a certain Thing, though the Matter be 1.4. Aion, 
neerlod ed before him for an incertain Quantity. From which _ 2 
my . per tor. 


it; Mynſmger gathers Two — The Firſt is, That 


* 


Ie Prattice of the pA Il 


PA 
the Judge ought to pronounce a certain Sentence; the oihe _ 
is, AN. incertaln Petition of the Plaintiff ought to þy 4 lat 
tolerated, As to the Firſt, there is this Rule, Quod gun oh 
Judex neceſſitate aſtringatur, ſententiam ferre certam, eiqnj = 
attum ſit, ſuper quantitate incerta; and this is intimated þ fl K { 
the Word ought , which ſignifies a Neceflity : Likeuit r 
the Word Ommino, in the Text, or Omnimodo, as ſome vil 8 di 
have it, which is ſo Intenſive and General, that it con. Bin 
ptehends every Cauſe; nay, Reaſon it ſelf requires it ſo b 1 8 
be; for otherways, Suits would rather be multiplied, n we : 
taken away (by ſuch incertain Pronunciations) after b a 
much Labour and Coſt made by the Parties in Suit, By and 0 
doth not this repugn that common Rule, which ſays, Thy g I 
the Sentence ought to be conformable to the Libe!, no K as 
ought it to contain any Thing other than what is deſired; * 
For if from an uncertain Action or Libel a certain Sen 105 n 
tence is pronounced, it neceſſarily follows, that the Sen 1 
tence doth differ from the Libel? I anſwer, That Incertanif w 
and Certain are Qualities, which make no Defortity b gry 

twixt the Libel and the Sentence. Nor doth the aforelaf Th: 
Rule alway take Place; tor there are many Species of Fat W * 
in which the Incoherence of the Libel (or Petition) adi ag 
the Sentence, are permitted. This Rule takes no Place it 3 3 
Criminal Cauſes, in which there needs no Concluſion; an - n 
if there be a Concluſion, yet the Judge hath Power to co this ( 1 
demn (more or leſs) by his Sentence the Quality of th hill : 
bert. in l. quid Crime, and Perſons being known -T. Likewile the Judg mn E 
ergo. 13.Se#, in Civil Cauſe, Is to the Qualities, the Times, the Ma bs oe 
pans gravior. ners, the Places,) needs not follow the Petition of the Lib: t Pi 0 
A 4 w iT For what if a Condemnation being deſired, and it api by, in 
Mynſ Cam, by the Acts, that a Condemnation ought not to be mak 1 
cent. 4. . 81, and therefore the Judge abſolves the Defendant? Now Rug this 
this, the Sentence differs from the Libel only as to the e uk 
1 lities of condemning or abſolving: Wherefore Baldus 0 compre 
* Hiſce cin. elegantly faith, That it is ſufficient, if the Sentence irn coole 
Lim que with the Libel in the Thing, the Cauſe, and the acne, ＋ 
aN ee, (Scil.) Firſt in the Thing asked in the Libel; That the ity of th, 
k 116. do not pronounce Sentence upon any other Thing chan 04. - oe 
8 885 Thing ſo asked in the Libel. Then in the Cauſe ol -_ e Ju dre 
That the Judge do not pretend any other Cauls ; f in hence” ti. 


8 


PART III. Eccleſtaſtical Courts, 
a Plaintiff do deſire what he ſueth for upon the Account, or 
; for the Cauſe of a Loan, and the Judge, purſuant to that 
' Cauſe, doth ſo pronounce the Sentence, Alſo in the Action; 
j that the Judge follow the Action inſtituted by the Plaintiff, 
{ either by condemning or abſolving. Yea, the Judge may 
"WW modify the Libel, though it be not defired. Alſo, if in the 


progreſs of the Caule he prove a greater; yet, nevertheleſs, 
the Sentence ſhall avail, though it contain a greater Quan- 
tat tity than the Libel; For the fades ought to follow the Ve- 


Suit, neither he nor the Plaintiff knew. Alto if the Plain. 
tiff ask Five, and the Defendant confeſleth that he owes 


fendant in Ten: For this diſagreeing of the Libel (or Peti- 
tion) and the Sentence, is tolerated by the Confeſſion of 
the Defendant who is convened. And Laſtly, Sentence 


the Libel; fo as the ſaid Things be of the Nature of thoſe 
Things which are asked, or Correlatives, or Correſpondents 
with them, or are otherways emanant or proceeding from 
the ſame Fountain. v. g. You deſire in your Libel or De- 
claration Five Marks of Silver, and the Judge pronounceth 
Sentence for Three Pounds Six Shillings Eight Pence; in 
this Cafe the Sentence is valid, becauſe Three Pounds Six 


al h billings Eight Pence is the ſame Sum in our Account 
oy: with Five Marks. Another Example is, If my Neighbour 
| 


ves me for the Privilege of Watering his Cattle at my Pond 
dr Pit, the Judge by the Sentence orders me to ſhut up my 
Fond; in this he pronounceth Sentence, that my Neigh- 
ao ought to be denied the Privilege of Watering at it. 
ad this is it which the Practitioners uſually ſay, That tho? 


comprehends thoſe Things which are of the ſame Nature 
Nth thoſe Things asked or ſued for in the Libel. Therefore 
e ſee in theſe Caſes, the Sentence doth ſupply the Defor- 
lity of the Libel. ' By the like Reafon allo it oftentimes hap- 
ns that an incertain Sentence is admitted. As Firſt, If 
e Judge in the Sentence, refer himſelf to ſome what from 
ence the Certitude of the Sentence may be gathered: 


beginning the Plaintiff ask a leſſer Quantity, and then in the 


rity of the Proof, which probably, at the beginning of the 


Ten; the Judge may, yea he ought to condemn the De- 


may be pronounced upon Things that are not requeſted in 


he Sentence doth not comprehend the Thing deſired, yet 


L 2 Example; 
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Example; I condemn to pay the Debt, according to the 
obligatory Caution produced in Court, or in the Ads of 
Court; which is as much as if the Judge ſhould ſay, Pay 
What thou oweſt: So as this Debt do appear by the Prob. 
tory Acts; ſuch as are the Witneſſes, the Inſtruments, the 
Confeflion, Cc. but it is otherways, if the Debt appear on: 
ly by the Aſſertory Acts, (to wit) becauſe the Plaintiff af. 
firms in his Libel or Poſitions, That ſuch a Debt is due tg 
him, but doth not prove it. So in a Cauſe of Damage, an 
incertain Sentence and Condemnation, is admitted on this 
manner: 1 Condemn Mæviu to pay to Titine Ten Noble, 
or to owe Damage, Cc. beſides, in the Petition of an ln. 
heritance, [or Perſonal Eſtate], an incertain Sentence doth 
avail; for the Judge may pronounce, That all ought to he 


reſtored, whatſoever belongs to that Eſtate, and is in the | 
Cuſtody of the Poſſeſſor: Which is true, if it be an univer. have fc 
ſal Action; for as an incertain Petition, ſo alſo an incertain ment, 
Sentence, is tolerated : For as if this Action were inſtitute! about 
for a certain Thing, it is ſo to be declared, and to be con: Pawnee 
cluded in order to the Reſtitution of it: And fo it is met WF Incertai 
there be a certain Pronounciation. Laſtly, He who hath ben by 
promiſed a Horſe or a Garment alternatively, is to be ſo WM Obligat 
condemned, that he pay either of them. To theſe, add other {Ml Debtor, 
Things of the like Nature. Now Mynſinger comes to the ¶ *alon o 
other Opinion, which reſpects the Petition of the Plaintiff, Wh When th 
in which Caſe, this Rule is to be obſerved ; that the Iii Wie Libe 
of the Plaintiff ought not to be admitted, unleſs it compi ber, to w 
Wi a certain Petition. Which Diſcourſe is partly hinted at in WJ wich the 
1 the Firſt Chapter of this Part, touching the altering c tolera; 
7 amending of Libels, and thither we refer the reſt; only et a Prei 
FN hall abbreviate what Mynfinger here ſays, by way of Lin Concludes 
+: tation to the aforeſaid Rule. Firſt, he ſays, That a genen nd ſpeci 
1 and incertain Petition is tolerated in Univerſal and Genen dverſar 
BY Actions, without ſpecifying the Things, for it is conven-hiſ'*10n; k 
3 ent that we underſtand that ſome Actions are Univetli Place, the 
ö others General, and very many Singular or Special. Wt be aloreſ; 
1 Univerſal Call them Univerſal, when we ſue Tor forme Body of Hen; for 
| Aims, Law, containing many Things with Increaſe and Dimim ls of no E 
{6 tion, ſuch as are an Inheritance, a Juriſdiction, a Dow! phe Incert; 
a Reward, Cc. Therefore an Action for an Inheritance, (h e Incerta 


Perio 


**. 


— 
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Perſonal Eſtate) a Dowry, and a Reward, for any ones 
Labour, Cc. are VUniverſal Actions. General Actions are General 
ſaid to be thoſe, which appertain to that Thing which is 4#ions. 
General, comprehending divers Species of Things, and fo 
| conſequently the whole Negotiation: Of which fort are the 
Tutor ſhip or Office of a Tutor, which not oniy reſpects one 
f Species of that Office, but in General, the whole Manage- 
ment of the Pupil's Patrimony : So alſo Society, Steward- 

ſhip, and the like. Therefore an Action againſt a Tutor 
| for his Tutorſhip, againſt a Fellow-Tradeſman, or Mer- 


0 chant, Cc. againſt a Steward, or others intruſted to manage 
i WY any Man's Buſineſs, are General Actions. Singular or Spe- Singular 
cal Actions are thoſe, whereby we are ſaid to proſecute Adieu. 


that which of its own Nature (and fo far as appertains to 

the Interpretation of the Law) is Special, though it may 

have ſome Acceſſar ies; and of this fort are a Horſe, a Gar- 

ment, a Houſe, and fuct-like Things: Therefore an Action 
about a Mandate, or Letter of Attorney, a thing Lent, 
Pawned, and the like, are Special Actions. Second, The 


= Incertainty of the Libel is permitted, if the Incertitude hap- 
ban pen by the Fact of the Adverſary, as is in an alternative 
be Obligation, where the Election or Choice belongs to the 


Debtor. Thirdly, If the Incertitude of the Libel happen by 
reaſon of the Thing deſired, as when it is ſued for ſome Fact, 
when the Facts are incertain. Furth, The Incertitude of 
the Libel is permitted, if any Thing that is acceſſary is ſued 
or, to wit, Profits or Charges, as when I ſue for ſuch Land, 
with the Profits, Cc. Fifth, A general and incertain Libel 


intifl 
Libel 
nprik 


Wis! > | | 
Mk tolerated, fo far as the Matter reſpects the breaking 

nh we! a Preſcription. Sixthly, A general and incertain Libel 
Lim. concludes, if the Proofs made in the Proceedings are certain 
ener and ſpecifick. Lefh, The aforeſaid Rule is true, if the 
boner Adverſary do oppoſe the Incertitude of the Libel or Decla- 
deren ration; but if he doth not fo oppoſe it, the Libel takes 


place, though it be fo incertain“. But theſe Exceptions to · Gail. pro#, 
the aſoreſaid Rule, are to be underſtood as to Civil Cauſes obſer. lib 1. 
only; for in Criminal Cauſes, an obſcure or general Libel 9. 62. 1. 12 
s of no Effect. Thus from what Myn/inger ſays, touching = 
the Incertainty of the Libel, we may in the like Caſes infer 
the Incertainty of the Sentence may take place. 

L 3 „ Ihe 
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|} Scriptis ferend. 


13, 19, 20. 


pe forma ju= 4. The Proctor who hopes to obtain * Sentence in the 
| ditandi. Vide 


* 


3 Tie Practice of the PART III 


Cauſe, muſt get it drawn in Writing againſt the Day which 


Weſemb. f. de; 8 | we! 
jaa mY 4. aſſigned for Sentence, and muſt give it to the Judge, ſay. 


Alciat. de S. nt. ing, I deſire Sentence may be given, and that Juſtice may 


per tbr. Plurs be done on my Part; but in the Courts of the Arches, i 
reperias oli hath been long obſerved, That the Writers of the Acts of 
vetu digns in Court (by the Inſtruction given him from the Advocates 
of. Law. dein. Of Proctors) are wont to draw the Sentences and the Sen. 
terlic. & opel. tence being given, the Judge, if he intends to pronounce 
». 8 qus for. the ſame, muſt read it until he come at theſe Words, But 
ma, v 9. 13. the part of N. viz, the Party againſt whom he is to pro- 


% ferexd. 17. nounce the Sentence] and then he is wont to ask the ſaid 


coram quo, n. y or ask, who is commonly wont to 


Party what he will 
Juſtice, (if it ſhould chance to be diſputable about the Sen. 
rence pronounced, (vix.) whether the Judge pronounced 
this, or ſome other) the Judge is wont (with his own Hand) 

to inſert into the Sentence, that ſo by finding that Word 

I Juſtice) /o, of his own Hand- writing, he may eaſily decide 
the Controverſy ; for in every Sentence to be pronounced, 

a Place or Space is uſually left for the inſerting of that 
Word: Which being fo inſerted into the Sentence, thi 
Judge then proceeds to read the Sentence forward; Which 
being read, he, for. whom the ſame is ſo pronounced, fe. 
turns the Judge a grateful Acknowledgment for his Juſlice, 
and then he requires the Notary Publick, that is, the Writer 

of the Acts, to draw up a publick Inſtrument upon the 
Pronunciation of this Sentence, and that the Witneſſes there 
preſent may give their Teſtimony upon it; and the Notary 
ought (in the Act which is drawn upon the Prolation af 
this Sentence) to inſert the Names and Sirnames of the 
Witneſſes, who are preſent at the Time of pronouncing tie 
ſame. But the Party againſt whom Sentence is given, it te 
doth not intend to appear judicially,or at the Acts of Court, 
may afterward, before a Notary, ſay in Writing, I diſſent 
from the Prolation of this Sentence, and I proteſt as to tis 
Nullity of it, and of a Grievance, and of Appealing from 
the ſame within the Time allowed by the Law, of whit 
Appeals is ſpoken fully afterward, 8 
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Reply, I deſire that Juſtice may be done. Which Word | 
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F. Concluſion being made in the Cauſe, and Informa- 

tions given to the Judge, as is aforeſaid, as well in Matter 

| of Fat, as Matter of Law, and the Judge intended to de- 

termine the Suit by Sentence, hath aſſigned a certain Day 

to hear the ſame; let the Proctor, who hopes to obtain Sen- 

tence, take care that the adverſe Party, or his Proctor, 

+ be adtnoniſhed to be preſent to hear Sentence in the Cauſe. + 47;;ar. abi fu- 
And if on that Day fo aſſigned for Sentence, neither the pra, Sect. condi« 


« de sentence muſt accuſe the Contumacy of N. the Proctor ond. ph wh 
ut of the adverſe Party, and of the Party himſelf, if he (and fr 9: nb. ah 
> WF not bis Proctor) was admoniſhed to be preſent upon this j4-., u. 7. 

id Day, and in this Place, to hear Sentence given in the Cauſe, = 


and to ſee Juſtice done; but taking no care to be preſent, 


d wherefore he muſt deſire, that they may be reputed Contu- 
* | macious, and that (in Penalty of this Contempt) Sentence 
ma be given, and Juſtice may be done. Then the Judge 


cauſeth the Party and his Proctor who were admoniſhed (as 


ord before) to be preſent, to be called three times with a loud 
ide Voice, and if neither of them appear, he muſt pronounce 
* them Contumacious, and in Penalty of this Contempt, he 
* | decrees that they ſhall proceed to the pronouncing of Sen- 

ua tence; Then the Proctor, who defires this Sentence, muſt 

nic BB take care that the ſame be writ or corrected in the Exordi. 
Tag wn of it, on this manner, (viz.) The Party of the ſaid N 
Ts (that is, the Party who deſires this Sentence) being preſent 


before us, here in Court by his Proctor; but the Party of 


- the ſaid M. (that is, the Party abſenting himſelf) being con- 
acts Wh tumaciouſly abſent ; (whoſe Abſence is ſupplied by the Pre- 
* Hence of God, whom we Religiouſly invoke) the Party of 
he the ſaid N. deſiring Sentence may be given, and that Ju- 
8 lice may be done on his Part; all and every of the Procee- 
arp dings therefore being firſt ſearched, weighed, and exa- 


mined, Cc. and fo on, as in the uſual Form of Sentences. 
6. If it is appealed from Grievances, (that are made be- 
fore the pronouncing of Sentence) and afterwards from 
the Definitive Sentence, and the ſeveral Appeals, are con- 
tained in one and the ſame Inhibition, and are accumulated 
in one and the fame Libel, if the Party appealing do make 
Default in the Proof of his Libel, as to the Grievances 
— 8 Libellate, 


dos — 
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Party nor his Proctor do appear, the Proctor who defires ines ſeutentiæ, 
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| 168 The PraFice of the  PartIl DART 
* Succumbens in Libellate, and hath juſtified his Appeal as to the princi. Mere in 
 aliquo appel.eft pel Cauſe, that is, if he hath proved that the Sentence pro- In or | 
om g nounced by the Judge from whom it is appealed was In. ways he 

| ge expenſs, Juſt or Null, or contrariwiſe. The Judge, in theſe Caſes, {ippeale: 
| Fu. 194. Se. is wont to give Two Sentences, the one for the Party e, if | 
de exp in cau- appealing, and the other for the Party appealed : But n Mithcmſelv 

ſos app. fottis, cale, becauſe the Party appealing hath proved the Libel on hen t 

5 his Part, and not in the whole Buſineſs, he ſhall not obtzn MCauſe, 


Charges of Appeal, but a Compoſition of Charges is to be 
made; that is, becauſe he hath appealed irivolouſly and un. 
juſtly, either as to the Grievances, or as to the Sentence, 


or Exa 


ppealin 


es ate 


and ſeeing the Party appealed hath obtained Sentence on he ob 
his Part, as to the one or the other of the Appeals; be Me ſhall 
ought alſo to obtain his Charges as to this Appeal: There. ecuting 
fore a Compoſition of the Charges is to be made as above, Ming the 
But admit that the Party appealing doth exact more or MWſRcaſon 
greater Charges in his Appeal from Grievances, than the Wſnown 
Party appellate doth prove he hath been at, in juſtifying om a |] 
or confirming the Sentence of the Judge, from whom it h Whance, f 
appealed, as to the Juſtneſs of the Cauſe; As for Example, Ncherwa 
The Party appealing from comminatory or threatning er in 
Words, that is, when the Judge from whom it is ap- {WWirneſl; 
pealed doth threaten the Party that he will give Sentence Chat 
againſt him, which Words do appear in the Proceedings of Charges 
the Judge from whom it is appealed (which are made to e Sent 
the Judge to whom it is appealed ) he ought to prove thik ee of 
Words, or otherways he ſhall loſe his Cauſe. Likewik Mees of 
the Party appealing in a Cauſe of Correction, if the ine ns, anc 
rior Judge do grieve any Man before the Sentence is pro Which tt 
nounced, or by his Sentence, or perchance after Sentence, Me bas 
the Party grieved in this Caſe, (though he might inter. te thro 
SY pole his Appeal as to the Judge alone, and might proſecute eſſes in 
. the ſame as to him; yet out of the Reverence due to tie N cuſed 
E Iudge in the Appeal) he may ſay, That the Grievance, d Wir 
from which it was appealed, were laid at the Petition, tis Hence, i 
| Inſtance, the Promotion or Inſtigation , of ſome once is 


Perſon not named in the Acts of the Judge, from whom" 
is ſo appealed; and this Appeal is to be proſecuted 35t0 
this Perſon, and not as to the Judge; and the ſaid Party %. 
pealing ought to prove by Witneſſes, that theſe Ken 


4 
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vere inflicted upon him at the Inſtance, Petition, Promoti. 
on or Inſtigation, of the ſaid Party Appellate, or other. g 
ways he will loſe his Cauſe of Appeal. Likewiſe if it be | 
ppealed from too great and exceſſive a Taxation of Char- | 
Des, if this Exceſs doth not appear by the Proceedings j 

| 


hemſelves being tranſmitted, as often falls out, eſpecially 


on ben the exceſſive Charges (as well for foliciting the 
Ain uſe, as for diſpatch of the Commiſſion in remote Parts, | 
be Wor Examination of the Witneſſes) are asked, the Party | 
un. ppealing is obliged to prove by Witneſſes, that theſe Char- | 
ce, Nes are exceflive; in all theſe Caſes, the Party Appellate, | 
on he obtains Sentence for himſelf in a Cauſe of Grievance, 
be e ſhall obtain, as well his ordinary Charges made in pro- 5 
ere. ecuting this e as alſo the other Charges made in pro. ' 
ove, ing the aforeſaid Grievances, by Witneſſes upon the like b 
rt eaſon allo, if the Party appealing do (by new Proofs, ; 
| the non to the Party Appellate ) obtain in this Appeal, J 
ying om a Detinitiye Sentence, and is caſt in a Cauſe of Grie- : 
ity {Fance, he ſhall obtain his Charges of Appeal. But it is | 
"ple, cher ways if the other Party was ignorant of thoſe Proofs ; | 
ning br in that Caſe, for his Malice in not producing thoſe 4 
; ap- Witneſſes in the Firſt Inſtance, - he is to be condemned 4 H= expenſe | 


ence Charges; yet the Party Appellate ſhall obtain ſome inter ear aume. 


gs of barges, to wit, thoſe which he expended, by reaſon of % t que | 
de oe Sentence which was given on his part, (viz. ) for the „me, o, 
theſe ee of the Sentence, and the Execution thereof, and the 2b iv | 
ewils {ices of the Advocates and Proctors, for giving Informati- Lovf. expenſ. & 
inke- ns, and diſpatching Acts in and about the ſaid Sentence, nme-s 22. ad 
pro WWPhich the Party Appellate obtained. This Mr. Clarke faith, nem. c. quent 
tence, e bas known adjudged in the Appellant and the Appel mm } 
inte. Pte through evil Repute; for he who produced not his Wie. 

ſecuts elles in the Firſt Inſtance, is of ill Repute, and not to be 

to the N rcuſed from Malice; and he who knew that his Adverſary 


+ — — — 6 +, ——— — — 6 — 


ance, ad Witneſſes to prove his Intention, and yet obtained Sen- 

n, the Hence, is not to be excuſed of Malice, Cc. when a Sen- 

othet nc is nulled, Cc. or retracted. See Alciat 908. re od | 

hom | 1 | 5 1 | fem ejuſd. 8. 
as (0 die ſent, & Wen | 
ty ap . ſemb. ubi ſ.u. 8. 
yang Ker. 


wes 
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The putting the Sentence in EXECUTION, or 
| the Claiming the Thing adjudged. | 


I. How Res Judicata, or the Thing Adjudged, doth dif 
from a Sentence, and when it i ſaid ſo to be. 
2. After bow long Time ( from the pronouncing the Semen 


it ought to be nded to Execution. 


3. The Form of the Proctor s exhibiting bis Proxy after H. 
teen Days are elapſed, from the Time f pronouncing the ſal 
the ſame put in Ex 
tion, and to have a Citation decreed in order thereto. 
. 4. How put in Execution upon the return of this Citatin, 
and how the Charges are taxed, ( 2 arty pretend 
Monition is granted [- 


Sentence, and bis Petition to have 


an Appeal abſent ) and bow a 


them. 


5. How put in Execution, 3 the ſaid Party & preſent ; al 


* faileth to prove that he hath appealed. 


6. The Manner of making manifeſt and apparent the Thiy 
+ 4 to Execatin: 
And how the Party ( adjudged to pay the Matter on 
tained in the Sentence ) muſt % proceeded againſt, i | 


adjudged, when the Sentence u dem 


refuſet b. 


; ol Oy Fudicata, or the Thing adjudged, is faid to be din 
3 which is determined by the Sentence; the Senten 
adjudgeth, and puts an End to the Matter, but the i 
eme or the Thing N is the Effect of it, and pd 

e or a Sentence may be appear 
from, and retains its Name fo long as the Time is in bei 
Which is allowed for Appeals; but that Time being clapl 
it receives the Name of Res Fudicata, or a Matter fully 
Now the & 
tence may have its Effe&s upon the Thing adjudged mat) 
ways; as, 1. If it be not appealed from it, within a 1am 
Time. 2. If the Appeal be not brought into Court. 3: j 


ſeſſeth that Determination; 


judged, and cannot be appealed from. 
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> not 4 proſecutedʒ therefore the Sentence is then ſaid to paſs, + Plurs de hir 
T have its Effects upon the Thing adjudged, when the Time vide ap 


icht of the Sentence cannot be any more controverted. yp. Amer. 
hum ſentextia Se 3. Weſemb. parat. F. de re judicat. u. 3. Modeſtinu F. J. 1. de re jud. 


brifoph. Brecht, in proc. judic. c. 14. in prax. etiam que fit, elegantur traditur a Mynſ. Inſt. 


excep. Seck. de re jud. Item i. n. 1. | ; | 
2. The Time which the Law limits for putting this Sen- 

ce in Execution, is at this Day Fifteen Days from the 

ime of pronouncing the fame ; tho formerly Four Months 
ere allowed: By the Law of the Twelve Tables, Thirty Quando ſen- 
Jays was allowed; as Gelizs obſerves in his Twentieth . ear. 
pok, at the Firſt Chapter . V 
Lſenb, abi ſ. u. 9. Gail. 1. pract. obſ. 139. per tot. Mynſ. 4 Cam. 2. ob. 2, 3, 11. etiam. 
4m) 0b, 135. 1. 10. Cujacius in F. I. 1. c. 39. leg. 2. & bg. debitoribus.31, cum ibi not. 
„„ | 12 „„ 

3. If the Party, who (at the Time of giving Sentence) 

d pretend and proteſt to appeal, takes no Care to inhibit 
Judge from whom he pretends to appeal within the 

ime affigned for the Proſecution, and the certifying the 
oſecution thereof; or if in caſe it be not appealed at all 
dicially, or in Court: If Fifteen Days are elapſed from the 

me of pronouncing the Sentence, the Party who obtained 

> Sentence muſt go to the Judge who pronounced the 

ne, and muſt again exhibit before him his Proxy for 1. 
| make his Party for the ſame, and defire that N. (that + % ani? in 
led by a Citation againſt ſuch a Day, to ſhew Cauſe why ber citari ad. 
Sentence already given againſt him may not be put in verſerius Lauf. 
ge decrees, appointing the Party (who pretends an Ap. 2 peer 
1) a Day for his Appearance, according to the diſtance 37 de appel. 
[tis Habitation. | Pe n. 40, 41. 


pearance, the Proctor who obtained the Citation muſt rem facienda fit 


bit the ſame, with a Certificate indorſed upon it; and ee ab Ul- 
piano pulcherri- 


ue why the Sentence already pronounced againſt him, !; lee d Dios. 
5. de re jud. Schwrff. concil. 19. cent. 1. Alciat. de ſenten. exec. Sef. qualiter & quo 


may 


provocation or Appealing from it is elapſed, fol that the GO | 


Mynſ. ib. n. 2 


the Party againſt whom the Sentence is given) may be r. enpenſ. d- 


ecution, and the Charges taxed , which Petition the 4 e. n. 8, 


4. Upon the Day ſo appointed + for the ſaid Party's + Qumide au- 


ſt accuſe the Contumacy of O. who was cited to ſhew ary ron] 


—— — —— 4E õ x N 2 


 Faxatione i718 ed to admoniſh the adverſe Party to pay theſe Charges, an 


7. & in . i8. before the Judge upon ſome Court day, to ſee himſeſ Ly 


e quod ju- Lot or Matter adjudged, and the Charges aforeſaid. Wid 


| Taxare expen- 


4 DDr .. 


ä > — —. * 
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may not be put in Execution; and why the Charges d 
Suit, expended on his Part in this Cauſe, might not be tu. 
ed. Wherefore the ſaid Party not appearing, nor alledy 
ing any Reaſon why the ſaid Sentence may not be put h 
Execution, he muſt defire that he may be reputed Con 
macious, and in Penalty of fuch his Contempt, that the fi 
Sentence, fo already pronounced, may be put in Exe, 
tion, and the ſaid Charges taxed; then the Judge (the (1 
Party fo pretending an Appeal being called three Ting 
and not been cn, doth pronounce him Contumaciay, 
and, in Penalty of ſuch his Contempt, doth commit th 
Sentence to Execution; and then the Party obtaining the 
Tame, doth give the Judge a Schedule of Charges of tell ppeal it 
whole Suit, and in Penalty of the aforeſaid Party fo cited, ur, al 
called and reputed as Contumacious, and not appearing, HMntence 
muſt deſire the ſaid Charges to be taxed. And then Her by 
Judge doth Pronounce and Decree as is requeſted, and che Se 


ART: 


herway 
ntence 
om wh 
ined th 


ater f 


14. After ?%- the Bottom or End of the Schedule given him to Tax, Me fd! 


fit petere ef. muſt write, We Tax N. to pay + ſuch a Sum; and then l punced 
pb: _ muſt put his Hand to it. Eben the Party himſelf, or Hy be 
dit, Lanfr. de Proctor, muſt ſwear to this Taxation, (viz. ) that they hu proſec 
exper. n. 2 1. & expended, or are like to expend neceſſarily, * the ion of 
bi ab co e- taxed; and though it is commonly uſed, that the Pany doch 


Catur que ſunt I . 
eee who deſires this Taxation of Charges, do ſwear that e fame. 


J vid de. hath expended, and is like to expend the fame, yet 11 oteſtatit 


bet coudemnari, Whether the Party ought only to ſwear as to thole Thing de put 
1. 18. which are expended, and not thoſe Charges he is likely Mn the 
In expenſar. expend further in the Matter. Then a Monition is requel ace) ir 
debent concurre- . Jr | : he de 
ue the Thing or principal Lot or Matter adjudged by theo 
2 tence againſt ſuch a Day, or elfe that he appear Perſonal) 


Se. attendite communicate for his Contempt in not paying the princip 
dex ſoltum baer petition the Judge granteth, appointing a Day for the pi 
fur fa as, nom ment or Compoſition of the Matter aforeſaid ; but Ohlert 
autem facien- That this Me nition, to pay the principal Lot or Matter; 
dar. Alciat. in judged, is to be requeſted in a Cauſe of Appeal, ny 
r . Judge of that Appeal hath pronounced for his own Juli 
44.04 Z. fes, Gion, and hath proceeded in the principal Cauſe; i. 


Otid 
liter. 


Win 4 b&w 8 * 
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om whom it is appealed; then the faid Judge who deter- 


ut nW;ned the Appeal, is not Judge as to the principal Lot or 
ont latter ſued ors and therefore cannot grant a Monition 
e lug pay more than the Charges aforeſaid. Likewiſe obſerve, 


hat upon ſome good Motives the Judge may appoint ſe- 
of the Charges. 
znced, and who pretends an Appeal, do not appeal at 


Ppeal in Writing before a Notary and Witneſſes out of 


cited Wourt, and being called as aforeſaid, (to ſhew Cauſe why 
ng, he Nentence ought not to be put in Execution) doth appear 
en her by his Proctor or Perſonally; the Party who obtain- 
and che Sentence muſt ſay, That he doth in the Preſence of 
2 e {id Party, Cc. deſire that the Sentence already pro- 
en 


dunced may be put in Execution, and that the Charges 


proſecute his Appeal, mult ſay, That (under the Prote- 


e fame. And muſt alledge, That under thoſe previous 
oteſtations, the Sentence already pronounced ought not 


kely n the part ofshis Client) appealed (in due Time and 
equllW:ce) from the ſaid Sentence; and that as yet, the pri- 
es, me fatale, doth depend, that is, a Year is not elapſed 
he x08Wm the Time of pronouncing the ſame, or rather from 
_ e Time of interpoſing the Appeal: And then, if the Par- 
E f 


who obtained this Sentence doth believe, that the Party 
ppealing did interpoſe his Appeal in due Time before a 


uch oary and Witneſſes, he may deſite the Judge to appoint 
wy d prefix a Time to proſecute and certify this Appeal : 
ODKING 


nd then that Time or Times ſo appointed for Proſe- 


tor ion being elapſed, if in the mean time the Judge is 


any 


nen St inhibiced, the Party who obtained the Sentence may 
uu the Preſence of the Proctor who pretends this Appeal) 
4 eie that che Sentence may be put in Execution, without 


berways, his Sentence were a Confirmation of the firſt 
ntence, and that the Cauſe is remitted back to the Judge 


5. If the Party againſt whom the Sentence was pro- 


e Time of pronouncing the Sentence aforeſaid, but doth 


jay be taxed. Then the Party appealing, if he intends 


ation of not Conſenting, Cc. as afterwards in Appeals) 
» doth exhibit his Proxy for N. and make his Part for. 


de put in Execution, in as much as it hath been, and is, 


ral Days for the Payment, as well of the Thing adjudged, 15 


er AO ION TRE e AH 
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pronounced, and hath alledged an Appeal: Then the [us 
ought to commit this Sentence to Execution. But it i; Wu 


— 


any other or further Citation or Monition, to that 
poſe; becauſe the ſaid Proctor pretending an Appea 
exhibited his Proxy for his Client ſince the Sentence u 


and if 
e Pa 
udge I 
dne Or 
which 1 


to be noted, that if the Party pretending an Appeal hu Exec 


ſo appealed in due Time and Peace, and hath obtain calcd 
Inhibition (for he who obtaineth an Inhibition, is (ia erts, 0 
proſecute the Cauſe) from the Judge, to whom he app who! 
eth, within the Term appointed for the Perſecution of ; W'eref0r 
though he doth not ſatisfy the Judge (from whom he a the I 
peals) of the Proſecution thereof, neither upon the De Tin 
aſſigned for that purpoſe, nor upon the Day aſſigned once © 
certify touching the ſame, nor before: And though et, bu 
above) the Days of Proſecution and Certifying are dy rſt Inſt 
ſed ; and though the ſaid Judge, from whom it is appeal re Wie 
do (in the Preſence of the Proctor of the Party appeal © No 
who alledgeth no Cauſe, or in Penalty of the Conte -<88©) 
of the 7 Party, who was cited to ſhew Cauſe Molden 
the {aid Sentence ought not to be put in Execution) car nd the 
mit this Sentence to Execution; yet notwithſtanding U tained 
Execution, the Party appealing may proſecute his Appel 0 p 
and if it be juſt, he ſhall obtain it, notwithſtanding that He. Prov 
ſaid Sentence were committed to Execution: Yer the u Cauſe 
Proctor (or the Party himſelf, if the Premiſes were done e t m 
his Preſence) ought to diſſent from all Things being em. | 
done by the Judge, and ought to proteſt as to the Null early 1 
of them; Me. Clarke ſays, That this Queſtion (viz. Wh but 
ther or no this committing the Sentence to Execution u Pfonc 
der the Party appealing, though Six and twenty Years ar dare 
elapſed before he proſecute his Appeal) was very mud them, 
controverted amongſt the Learned Advocates; but it ma Ioreſaid 
_ adjudged for the Party appealing. But if the Proctor, wi ecutioi 
obtains the Sentence, do believe, that the Proctor gift to 
whom it is pronounced hath not appealed within Fre Sent: 
Days after the ſame was fo propounded, he may deſireti ult deſi 
Judge to aſſign a Time againſt the next Court-day to pu be $ 
that it is ſo appealed ; becauſe this Allegation may be pi0 judged 
ved by che ſole Exhibition of the publick Inſtrument, mak wy 
et 


upon the Reading af this Appeal before a Notary Pubic 


”% 


— 


— — 
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ind if, within the Term ſo aſſigned to prove this Appeal, 


nage may (at his Requeſt} affign the ſaid Party appealing 
ne or more Terms to proſecute , and certify as above; 
vhieh if he do not prove, then the Sentence is committed 
o Execution. But here obſerve, That ſometimes it is ap. 
xaled by the Proctor in the firſt Inſtance in remote 
arts, or elſe it happens that ſometimes the Notary Publick, 
n whoſe Preſence it was appealed, doth dwell far off; 


que Time and Place: For the Proctors in the ſecond In- 


re whom the Appeal was read and interpoſed. 


Legacy is due in Specie, ( viz, ) ſuch Houſhold Goods, 


im to pay the ſame, or the true Value thereof , but have 
ot proved what the Value of ſuch Legacy was. Or il, in 


oem, Likewiſe in Cauſes where I ſue for Procurations or 
early Penſions, if 1 have proved that they were due to 
je, but have omitted to prove their Value, Sentence is to 


dare with-held, and the Defendant is to be condemned 
them, and in Charges. And the Plaintiff ( in every the 


Kecution, as to the principal Lot or Thing adjudged ) 
e Sentence made manifeſt and apparent; and alſo he 


Jult deſire that Witneſſes may be produced thereupon, and 
lay be Sworn and Examined as to the Value of the Things 


meth by that Sentence, then in the Preſence of the De- 


e Party do inform the Judge that it is appealed, the 


herefore in theſe Caſes, a competent Term is to be given 
o the Party appealing, to prove that it was appealed in a 


Lnce of Appeal have not always theſe Appeals in readi. 
jc, but they remain in the Cultody of the Proctors of the 
rſt Inſtance, or rather in the Cuſtody of the Notaries, be- 
6. Nowif in a Cauſe of Legacy, I have proved that ſuch 
olden Veſſels, Golden Chain, or the like, were left me, 


nd the Executor hath with-held the ſame; and that I have 
tained Sentence againſt the faid Executor, to compel 


Cauſe of Tithes, Thave proved that there were ſuch Tithes 
e to me, but have made Default in proving the Value of 


ſoreſaid Caſe, before he requeſt the Sentence to be put in 
ght to call the Defendant, to ſee the Matters adjudged in 


judged. And if the Plaintiff prove the Clearneſs of the 
Matters, or that they are apparent what Things he 


fendant 


_ oy 


; pronounced on my Behalf, that the Premiſes are due, 
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| fon 2 re his Proctor, he muſt deſire that the Sentency 


| pl ed to pay the Value of the Thing or Matter adjudpet 


'Things adjudged) were done in Penalty of the Contempt 
of the Defendant, then before any Execution be o the 


ſendant ought again (at leaſt it is moſt ſafe) to be cited u 


be put in Execution, and the ſaid Party admoniſhed to pay 
the Sum or Value thus made apparent. The Reaſon of th; 
is, becauſe the Defendant may appeal from this Liquid 
tion or Manner of making the Matter adjudged apparen, 


parent, if the Defendant do appear, he may except again 
the Witneſſes produced to prove the ſame, and may uſ 
any Defence which he might of right have uſed, if the fi 
Liquidation or Proof of the Value had been made be . 
the Cauſe was concluded. But this Limitation is yet furterMiſhe wh 
to be made herein, that if the Plaintiff has already allede dM Summ 


Matter or Value. To conclude, If the Party, againſt won 
the Sentence is given, doth not pay the Thing adjudzd 


Party is to be excommunicate, ſignified and impriſoned, a 


may be put in Execution, and the Defendant is to be com. 
the aforeſaid Sentence, as in other ordinary Cauſes; buy 

if the Premiſes (as to the aforeſaid making apparent d 

ſaid Sentence, as to the Clearneſs of the Matter, the Ds. 


ſhew Cauſe why the Sentence already pronounced, ; . 
the apparent Value of the Things adjudged, ought not u 


if the Judge exceed due Meaſure or Moderation. And d. 
ſerve, That in that Cale of making the Matter adjudged a; 


the Value of the Premiſes in his Libel, and hath produced 
Witneſſes thereupon, and got their Depoſitions publiſhed: 
then this Publication doth fo prohibit and obſtruct the faid 
Party, that he cannot produce new Witneſſes upon thi 


the D 


(if it be in his Cuſtody) and according to the Tenor of th 
Monition to that Effect abovementioned , then the (al 3 
above in the Second Part of this Book, touching Excon 2. The ( 


munications. Thus we have gone through the whole Pro in C. 


ceedings in Plenary Cauſes, from the firſt Foundation to tht 


Exit or final Determination and Authority the Ecclelialtialil N the 


Courts can pretend to have in the ſame. | wh ir 
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the lad 
before 


funher he whole Order and Manner of Proceedifig in 


lleded summary Cauſes, from the firſt Inſtituting, until 
7 the Determination thereof. 
hog: ACICOL 
the ſaid . 
oon this CHAP. * 
ſt won 5 


djudgel 
or of tas 
the lad 
oned, & 
ExcOU 
ole Pro | 
n to tht pm or doo a rn oo 8! 
ela N the beginning of the Second Part of this Book, ag 
| alſo in the Firſt Part, you hezrd that there were Twg 
S Ways of Proceeding in Cauſes in theſe Courts, the one 
Plenary, the other Summary; according to which 
In of Proceedings, the Cauſes were allo divided into 
M Plenary 


$n< 7. Is 


i, What thi, Proceeding is, and when ſaid to be ſuch, 
bs The Order of obtaining, executing, cer:ifying and bringing 


in Citations in theſe Cauſes, 
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Ae ſacceſſ. ſub. the Letters. And this Summary Proceeding is divided into 


N err 
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_ Plenary and Summary, the former of which has been ee! — 

now ſpoke of, and fully defined. Now this Summary bro {Wand th: 

ceeding is {aid to be that in which no Reaſon of Order z Mteſting 

LY kept, but rather all Order is deferred, the Truth of the bad MY Caule: 
yg N #. being only inſpected: + Or it is proceeded 4e Plano, fe be repe 
py Ka. wp. ſtrepitu, & frgura judicii; to wit, according to the Form of be Juc 


ropoun 


non 
latis. in text. Extraordinarum, Momentaneum , Summatiſſimum, Why NProcto 
erant, n. 4. Lan. theſe are, and what Privileges this Summary Proceedins Miwho a 
1 c n, acquires to it ſelf, the aforeſaid Authors have declared, e. Ne Po 
pos S APR Ipecially Lanfranc and Alctatus „ Who are very Copiow 0 
c. Aliat. prax. herein in the Places aſore quoted. be to appe 
de Summeris 2. It is needleſs to repeat again the Order of obtaining, be laid 
 eognitione, Se. executing, certifying, and bringing Citations into Cour, ſo be t. 
qualiter et,, ſeeing that is already done in the Second Part of ths ſn the 
fol. 37. Bartol. "Jp Ys a . 0 off 
in excravagan. Book, and ſeeing the fanie Order, as to that, is alike bf. Mees 
ad reprimend. Ved in all Cauſes, ES ed, pl 
werb. ſumma= © 1 5 Occaſio 
riè, & verb. de doing, 
plano. 7 „„ 0, 
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1 Y 70 ; ibel ir s | e Jud; 
The Manner of giving in the Libel in this Pro: 33 
ceeding; getting the Perſonal Anſwer; produ-fi calle 
cing, {wearing, examining and publiſhing th: like 
Witneſles. 


1. How the Libel is offered and admitted in this Procteany 
and hoy diſſented from by the adverſe Party. 5 
2. How the Perſonal Anſwer, and the Witneſſes, are Tit 
ſted and taken, $&c. and publiſhed ; and bow Exceptum 
alſo may then be given as before. 1 
3. The Manner of getting the firſt Aſſignation to hear Vt 
tence in theſe Canſes. | 


1 E Plaintiff ( that is, his Proctor) muſt give in 
Libel, and defire that it may be proceeded Summa 
* Iy, & de plano; which Petition the Judge decrees. by 

Delendant replies, That he diſſents irom the Premity 
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than that he doth not believe 


2. Then a Citation is requeſted for the principal Party 


to appear before either the Judge or Commiſſioners, and 


he laid Citation is to be brought into Court, the Anſwer 
o be taken, and all Things to be done, like as is ſhewn 


n the Fourth Chapter of the foregoing Part. The Wit- 
eſſes are alſo to be cited, produced, ſworn, exami- 
þ:d, publiſhed and excepted againſt, in all Things, if 


Dccaſion be, as is at large ſpecified in the Chapter ſore- 
„ Now the Proofs being publiſhed, the Proctor of the 
aintiff, or he who hopes for Victory in the Cauſe, deſires 
e Judge to aſſign a Time to hear Sentence, if the Matters 
ropounded, or to be propounded, obſtruct not. And this 


called, the Firft Aſſignation to hear Sentence, and enjoys 
e like Privileges in theſe Cauſes, as the Term aſſigned to 


opound all Acts in Plenary Cauſes. 


„ 


RR 
land this Diſſenting is ſufficient in theſe Cauſes, without con- 
teſting Suit, F and deny ing the Libel, Cc. as in the Plenary + Lanf. ubi ſua 


Cauſes. Then the Plaintiff defires, that the ſaid Libel may rs c. ſepe, 
be repeated in full force of the Poſitions and Articles; which *: 3 
the Judge may ſo repeat, with a Salvo Fure impertinentinm, 
non admittendorum. Then the Plaintiff defires, that the 
Proctor of the Defendant may anſwer to the ſaid Libel ; 
who anſwers no other ways, 
he Poſitions to be true. 
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* Of SENTENCE in theſe Summary Cauſes, = 
i and the Matters preparatory thereto, | Cauſ 
F ff e ige 
by. 5 be CC 
8 I tC Tc ib 
if r. Witneſſes may be produced on the Day which was «(ql ar 
T8 For Sentence, as above. | Was t 
| 2. Hoy and when it is ſaid to be concluded in theſe Cau's, 
| 3. Informations and Sentence muſt be given, az in th: Pl. 4: 
| ry Cauſes. os on ip” Io afro | ted, 
| 1 ; 4. How the Sentence muſt be drawn and pronounced in Pl. mary 
17 nary Canſes, as well as in theſe Summary Cauſes, I thi 
| Ra Defendant u dead after the Suit is conteſted. | noun 
ä 5. The Sentence ſo requeſted, aud put in Execution, in e the < 
43H manner as before. . how 
0 | 6. The Proctor Petition againſt the Executor or Admin the 8 
iT tors of the Deceaſed, in order to call them to ſhew Cain Thing 
| the Sentence pronounced in theſe Cauſes ma; not be wi and v 
in execution. N ner, \ 
„ ä ned ir 
V 15 En this Firſt Aſſignation to hear Sentence ( ii e to paz 
| Things propounded obſtruct not) in theſe Summ: allows 
1 ry Cauſes, the Plaintiff or the Defendant, if they have an by tt 
| neceſſary Witneſſes preſent in Court, and do fwear tha withir 
| they are neceſſary on their Behalfs, the Judge may adm prono 
| - | ſwear, and examine them, and they may be object:c +| tors of 
| gainſt, or rejected, in the very ſame manner as when but in 
0 Witneſſes are produced on the Day aſſigned to propoung 
4 $ all Acts, &c. in Plenary Cauſes, to which we refer you, 1 . 
| ving ſpoken before, .  _ in like 
| 2. On this Day thus aſſigned for Sentence, he, at whok | againf] 
Petition it was ſo afligned, muſt deſire again that t , ewe 
be aſſigned ad audiendum Sententiam ſimpliciter, Or that 0 return 
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| next Court. day may be again aſſigned to hear Sentence ab. 
bolutely. And the adverſe Party may either diſſent or keep 
ſlent at the Premiſes. And if neither Party ( before this 
| ſecond Aſſignation to hear Sentence is made) do give in any 
| Matter, Allegation or Exceptions againſt the Witneſſes; 
| then this Second Aſſignation induceth a Concluſion in the 
| Cauſe. And note as above, That it on the ſaid Day, fo aſ- 
| ſigned to hear Sentence, nothing is done, then it is ſaid to 
be concluded in the Cauſe, ipſo fago., A 


3. This being done, Informations are to be had and made 
in the Cauſe, like as is ſpoke in the Proceedings in Plenary 


u Cauſes, and Sentence is to be given in the ſame manner, as 


=—_ LE there directed. EL 
#0, | | | | | | 5 
Pl 4. There is this one Thing very material to be conſide- 
red, which is common to all Cauſes, both Plenary and Sum- 
Pen. mary, (and which I omitted in the foregoing Part) Scil. 
F che adverſe Party, againſt whom Sentence is to be pro- 
| nounced, be dead after the Suit is conteſted, and before 
in WW the Sentence is fo pronounced, you ought to take Care 
| how you condemn the Perſon deceaſed (though perhaps 
nine the Sentence is made in preſence of his Proctor) in any 
% Thing, becauſe in that Cafe the Sentence would be null 
be (NR and void; but let the Sentence be drawn aſter this man- 
ner, We decree the Party of the ſaid N. to be condem- 
ned in ſuch a Legacy, or in Charges, and to be admoniſhed 
(ile fo pay, Cc. and in this Caſe, after the Term which is 
Summe allowed by the Law for an Appeal is elapſed, (which 
ave nf the Law is to be done within Ten + Days, but 1 Min” 
ear tau within Fiſteen Days by the Statute, from the Time of , 21 - 
adm pronouncing the Sentence) the Executors or Adminiſtra- yen 6, „ 2. 
ected „ tors of the Deceaſed are to be called to ſe the Sentence Gail. pra#. o. 
when 0 put in execution. ED e FR EEE. ET 
copount | 1 1 5 Wh a | ae of Gm Fe. 
you, 18 5. Now the Sentence is to be requeſted to Execution 272 70 IS 
in like manner as in Plenary Cauſes, a Citation being had 116. 3. . 11 
at u azainſt the Party, againſt whom Sentence was laid, to Weſerb.de ap- 


ew Cauſe why it may not be put in Execution; upon the bel. & rel 
urn whereof, it may be put in Execution as before. bt. F. Lit. E. 
— 5 SS 6. But 
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relation. T. de of either of theſe in this his Practiſe. 1 ſhall adventure 


, Cameral. t. 59. 
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| Gymn, woc. Re- 


Nn. Jur. Ser. the Party againſt whom the Sentence was given) died, 


keſt, ad hæred. 


| 25. u. 43. C 
7. Gail. 1. ob. and not to others. 


41. u. ul. 0% Cauſes, Defamations, and Tithes, Cc. and this with s 
BD fin. & much Methed as 15 poſſible, Or can well be imagined, hi- 


| The Prafice of the 
6. But if in caſe the Party 1s dead, as was even now 
aid, then the Proctor who obtained the Sentence muſt al. 


ledge, That after the Suit was conteſted, * or perchance 
whilſt the Cauſe of Appeal was depending, N (that 5 


—— 


Partly 


® Philippus De- 
eius in T. F. de 


in keredes, ſi having made his Will, and appointed ſuch and ſuch Execy 
4 ee tors, who have proved the ſaid Will legally; or that the 
1s; tranſit pre- ſaid Deceaſed died Inteſtate, and that Letters of Admini. 
ſtration of his Goods are committed to, and taken hy 

M. Wherefore he muſt requeſt, that the faid M. may be 
called againſt ſuch a Day, to ſhew Cauſe why Sentence, 
already read and pronounced in ſuch a Cauſe betwitt 
ſuch and ſuch Perſons. may not be put in Execution, and 
the Charges taxed. Upon the return of which Citation, 
the Sentence is to be put in Execution, and all Things ar: 
to be acted and done, in and about the fame, (like 2 
was ſhewn in the foregoing Part, in the laſt Paragraph) 
as though the Party had not been dead. We might here 
proceed to ſhew the Order and Manner of Relations, Con. 
ſultations, and Remiſſions, what they are, and when and 

how done; but I muſt acknowledge this to be negotum 

nims arduum, and muſt therefore refer you to my Av 

+ Alci at. prex. thors, + and ſubmit the Matter to the Learned to receiv: 
de remiſſion, c. its Illuſtration, except where Mr. Clarke maketh mention 
3 a 1. F. to make the Matter ſo intelligible, as that the meaneſt Ca- 
de appellatim. Pacity may in ſome meaſure apprehend them. Thus 
& relation. n, having ſhewn the whole Proceedings, which are common 
22 Jacob. to all Cauſes, both Summary and Plenary, in genera), | 
lun. Proc. now intend to proceed in my propoſed Method, and {hew 
how ſome Cauſes require and enjoy ſome P rivileges i 
the Proceedings, which are only proper to themſehes, 
Such as are Appeals, Matrimonial 
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0 ving ſuch a Labyrinth to wander in, and ſuch a Chaosto 


| | wiſſwiales, ' Model, as all People will (I hope) own Mr. Cartes Pro 
.. Penult. G ctiſe de 5 | _ 


And here alſo.I might have obſerved, ( before we ener 


upon the Treatiſe of Appeals) that there are ſome _ 
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appealed from: But this being a Matter fo profound, and of 

too great a Depth for my Capacity and Experience, I ſhall 1 
| therefore refer you to my Authors, + and to the Learned + 7; 6 
Civilians, whole Reading and Experience can better inform reti. F.. 2 | 
them in this Point: To whom ( like as in this, fo in all 2 Sententiæ 
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Of APPEALS. 
CHAD. I 
The Mannerof Proceedingin theſe Cauſesin gra 


FA 1. What an Appeal is, and what are its Pormalities, 
% 0 2. How many Sorts of Appeals there are. 

Jed ; 3. In what Caſe it is permitted to appeal from and to one an 
1 4. Its lawful to appeal from the Dean of Shoram ( 
5 otber Deans, and part ioular Commiſſaries, which belong f 
M0 be Archbiſhop of Canterbury) to the Official f i. 
> Archer, or tothe Auditor of the Court of Audience. , 
. | 77 . ; L 474 6 3 ** Fo 0 
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5. The Manner and Order of receiving and proceeding in Cau- 
ſes of Appeal, made to the Courts Tf the Lord Arch-biſhop 
if Canterbury, and their granting Inhibitions therenpon. 


| Alſo what theſe Inhibit ions ought to contain, and how cer. 
| tified and proceeded upon, ' © 


1 WW De Manner and Order of receiving and proſecuting Ap. 
' peals made to the King: Maieſty, which arg tried and de- 
termined by Delegates, and their granting Letters In- 
„ TS 
a } 
Have great need to crave the Reader's Pardon for. 
this Undertaking, knowing that, in this Treatiſe of 
Appeals eſpecially, I ſhall become liable to Blame 
ſor not reducing all Mr. Clarke's Titles into their 
proper Order and Clafles, as Mr. Clarke intended them. 
But I beſeech you, good Reader, whoever you are, do 
e but this Right, as compare his Chaos with this, and then 
ell me how little Reaſon you have for a Querele ; nay, I 
hope you will rather excuſe what is amiſs, or at leaſt re. 
bulate it: Either of which I ſhall own as a Kindneſs. The 
Method J have propoſed in this Treatiſe of Appeals, is to 
peak, Firſt, Of the Order of Proceedings, and the Practiſe 
bichis common to all Appeals in general; and next, That 
Order and Practiſe which is common ta thoſe Appeals 


aich are made from Sentences and Grievances, ſeverall 
d reſpect 77. | 


eral, 
Now an Appeal t is no more in Law, than the asking t Weſemb. fir. |» 
r:equeſting Help and Aſſiſtance from a Superior, againſt 4 el. & -. 
de injury done by an Inferior Magiſtrate: Or an Appeal la. v. 2,3. 
a Certain Provocation, gradually made, from an Inferi- 

Judge to a Superior, that he may, de novo, take Cog- 

ance of the Cauſe already tried, and (as the Appel. 

nt intimates) uniuſtly determined, and that he may 

duce the Sentence, already pronounced, into a more equi- 

de State: Now theſe Appeals have certain Formalities 

Solemnities to be obſerved; the Obſervation of which, 

ins chief Cauſe of the Appeals ſubſiſting in their pr 1 
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N | er Form. To the formal Part of an Appeal, is requeiteg Bk 
| Feb Firſt, That it be done gradatim, or gradually; that is, to the 
To lis. 1. next and immediate ſuperior Judge, no mediate or other 
119. u. 2. Judge being betwixt the Judge from whom and to whom 
1 it is appealed, Secondly, That there be a ſolemn manner 
of Appealing, which is Twofold ; the One, which is mag; 


*** 2 "CT 6 
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The Ext 


'$ vivd Voce, with the living Voice; the Other, which is mid pa! m 
in Writing. Thirdly, That there be thoſe Things which az} poſed 
| more commonly called Solemnities; And thoſe are, te Grieva 
| Oath, that it is not frivolouſly appealed ; and allo, one m. 
5 (according to the Cuſtoms, Statutes, or Privileges of ſony Ss 
4 Places) a Bond or Caution be given, to proſecute the ap 
. al, and to pay the Thing adjudged, &'c. Fourthly, Tot 
Form of Appeal, doth alſo belong the Fatale Appeliatini 
x which is a certain ſpace of Time appointed for the Appei Many « 
—_ ſo called 2 fa, that is, Death; for during that Time (ircumſt: 
=. appointed, the Appeal is ſaid to live; which being expire: arilc 
it is ſuppoſed as dead; by reaſon of which Death or E rierance 
„ piration, the Appeal is extinguiſhed, like as the natudWize or E 
oo Life is extinguiſhed by the natural Death. And this . If a 
10 is either ſuch as is appointed for interpoſing the AppulWoceed uf 
Wo __  ( whichis Ten Days by the Law, within which Time Med in for 
F . Appellant ought to appeal, either before the Judge Mules: 
hu cu. 1. Whom he is grieved, or before a Notary ) or luch a Hegymer 
cz i cent. 3: appointed for the Proſecuting * of the Appeal; in wie Fourt! 
N 65 54. Gail 1. Time the Appeal fo interpoled ought to be proſecuted i Hnce is in 
4 | 65.141. Rubric. the End. Re. ommiſſar 
{| lib. 2. n. 1.6. , | | | 5 Party 2 
. rw Jer. 2 . Now Appeals are of Two Sorts, ( Scil.) either e or C 
1 1 0% e. cial, or Extrajudicial : The Firſt, from the Sentence that Sul 
1 e 5 Laſt, from the Acts, and the Extrajudicial Decrees es this 
2 wideas de has. | wt | In one u 
1 | app. de verb. be 7 ha 4. Ar the 
0 an. a Sebaſt. T 


Judicial Appeal is made, either from the Dz6auiſedern Ju 
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Deſerring to pronounce Sen- 

| tence. „ 1 

| Rejecting ſome concluding Mat- 
EOS ter, ſuch as are cauſed when the 

The Extrajudicial Ap» | Sentence is pronounced. 


ae b may be inter- An unjuſt Excommunication up- 
ae poſed upon ſuch on a falſe Certificate of the Cita- 
tte Grievances as any | tion. 


Immoderate Taxing of Charges. 
Too ſhort a Delay, or Time“, f ws in. 
wherein to do any Act, G %  terlu.& Ap. 
CL Denying Audience to any t one. 666. 
7 1 8 5 2 ibid. n. 


one may ſuffer, by 


Many other Grievances may be inflicted, according to the 
ircumſtanceof the Matters or Things in Conteſt, and thence 
ay ariſe Cauſes of Appeal: To enumerate all which 
rievances, is not within the Bounds of any Man's Rnow. 
ze or Foreſight to particularize. 3 
3. If a Judge do conſtitute or ſubſtitute fome one to 
oceed upon all Cauſes in his abſence ; or another to pr 
ed in ſome particular Cauſe, or in ſome certain particular 

Wales: Or if a Judge doth grant his Authority to certain 
WE:r2ymen to examine Witneſſes in remote Parts, as in 
e Fourth Chapter of the Third Part, &. If any Grie- 
nce is inflicted or offered by this Subſtitute, particular 
ommiſſary or Commiſſaries, fo appointed as aforeſaid, 
Party grieved thereby may appeal from the ſaid Sub. 
ute or Commiſſary, Cc. to the ſame Judge who appoint. | 
that Subſtiture, or gave that Authority: And thence ( 
es this general Concluſion, That it is lawful to appeal 1 
pn one who is delegated, to one who delegates. "ol 
4. At the beginning of this Book, where we ſpoke of the | 
dern Judges, there are expreſs d the Reaſons why the Of. | | 
u of the Arches was anciently called the Dean of the 
ver, though in very deed he be no Dean, but an Offci- 
deeing therefore, not only the Dean of the Arches, but 
the Dean of Shoram and Croydon, (though ſcituate with- 
he Dioceſe of London) e and Nyn- 
are immediately ſubject to the Archbiſhop of war ak 

a | on, 
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bury,and are almoſt exempt from the Juriſdicton of the Dy 
oil Biſhop, and may appeal from them (as from b 
ticular Judges, having Juriſdictions limited and reſtrained 
to the Courts of Arches, or Audience. For the Statys 
which is ſet forth RE the Form of interpoſing Apnez 
makes no Mention of theſe Appeals, therefore they are tf 
to the Diſpoſition of the Common Law; likewiſe, for the; 
boveſaid Reaſon, it is lawful to appeal from the Comm 
ſaries of the Archbiſhop of Canterbury, within the Di 
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timate 
d for th 
deal, if 
Publick ; 
ade be 
ibed u 
Acts of 

ourt al 
And ther 


ceſs of Canterbury, unto the ſaid Courts of the Arches u Dis Hand 

Audience. „„ 5 ore hin 
5. Now if an Appeal be interpoſed, from Grieraue nder the 

or a Definitive Sentence pronounced or inflicted by e Judge 
inferior Judge in remote Parts, an Inhibition is firſt ber this | 
requeſted from the Judge to whom it is appealed, (ve Kin 

from the Court of Arches, or Audience; ( in which 2 


hibition is uſually writ, or inſerted, a Citation for Hon yo 


+ 2-e ft Iabi- Party who abtaineth the Sentence) or at whoſe Petco Judge 
 bitio& que de- the Grievance was impoſed, (which Party is called Melate, : 
3 Party Appellate ) to anſwer in a Cauſe of Appeal; apt: may 
N! 3. tit. by vertye of this Inhibition, the Judge from whom it WP ſuch a 


lwer th 
be King, 
ommiſſi 


11. Cylan. vor. Appealed, his Regiſter, and the Party Appellate, are! 
nhibitio, set. be inhibited, that they proceed not farther to the Exec 
Differenti®. tion of the Sentence, pronounced againſt the Appel 


end. pers. hilſt this Appeal depends, nor do any Thing to his pon ace 
f wy WER judice : And this Inhibition is to be certified to the ju age fro 
to whom it is appealed, with a Certificate there others 
That this is making mention what Day the Judge and Party were ry to 


theſe / 
On all J 
ourts of 
Very nec 
Wecially 


the 5 and bited, and on, What Day the Party r was Cited 
5 anſwer in this Cauſe of Appeal. And if the ſaid Party! 
and granting pellate do not appear, he is to be proceeded againſt, 4 
Inbibicions, as Excommunicate in Manner and Form, as was ſpoke int 


Mr. Clarkſays. Second Part of this Book, where it is treated of the origi 


Love — Proceſs, or Citations. FR | lor) the 
eee ae in 6, All Appeals from the Moſt Reverend the An of 
the Courts of ſhop of Canterbury, or from his Courts and Judges, (bear to 
the Lord from his Courts of the Arches, Audience, and Prero e pealing 
Archbiſhop of are to be interpoſed to the King's Majeſty, and hi; Mme aff 
Nek. of Chancery; and the Proctor of the Party appeal} Pealeth 
wont to draw the Form of a Commiſſion, which be on the. 


Indi 


| :, ö 
E 18 bo bs * % a? 


nr V. Eccleſftaſtical Conrts, 
timate to ſome Maſter in Chancery, (particularly deſign- 

d for this Purpoſe) together with the Inſtrument of Ap- 
deal, if it be appealed Extrajudicially before a Notary- 
uur ublick; or otherways, with a true Copy of the Act 
nade before the Judge, (ſrom whom it is appealed ) ſub- 
ibed with the proper Hand-Writing of the Writer of the 
lets of the ſaid Judge, if it be appealed at the Acts of 
mi ourt at the Time of pronouncing the ſaid Sentence: 
Dio ad then this Maſter doth teſtify, by a Subſcription under 
is Hand, on what Day this Commiſſion was exhibited be- 
ore him; and afterward the Proctor obtains the ſame 
nel Inder the great Seal of England, which he muſt preſent to 
xe Judges, who are delegated by that Commiſſion, un- 
Jer this Form: I N. on the behalf of our Sovereign Lord 
vir ie King, do prefent to your Authority, theſe Letters 
Wonmmiſſional; and do defire, that ye will vouchſafe to take 

x Mon you the Execution of them, and Decree, That 
ett e Judge from whom it is appealed, and the Party Ap- 
led H ellate, may be inhibited, and that the ſaid Party Appel. 
ee may be cited to appear upon ſuch a Day, to anſwer 
m it WW ſuch a Cauſe of Appeal. Then the ſaid Judges make 
lwer thus: For the Honour we bear our Sovereign Lord 
E e King, we take upon us the Execution of theſe Letters 
Lommilſional, and do Decree, That it ſhall be proceeded 
his pon according to the Tenor of the ſame, and that the 
udee from whom it is appealed, the adverſe Party, and 
Wl others, be inhibited 3 and we Decree the ſaid adverſe 
ay to be cited to anſwer in a Cauſe of Appeal: And 


Teüpe 
IC int 


cited theſe Appeals to the King's Majeſty, it is to be proceed. _ 

arty in all Things, like as in other Cauſes of Appeal, to the f Attendite 

oft, ours of the Archbiſhop of Canterbury And note, That it 9772 0 ne 
6 ni "ery neceſſary, that in every Commiſſion of Appeal, (and * preſ ntats 
on vecially thoſe which are exhibited before the Lord Chan. ſuffcir Nerorio 


or) the + Date or Day of the firſt Exhibition or Preſen- et, 
Ae on of this Commiſſion be writ down, that fo it may ang Ripon 

(bear to the Party Appellate, whether or no the Party Ar * 
og pealing do duly proſecute this his Appeal within the friuncwr ſic, nec 
is me aligned him (by the Judge from whom he A cc inſ ri 

xealing WP Pcaleth ) for that purpoſe ; Which if he do not,“ ror i 
; 0100889" the Appeal may be deſerted ; and this Deſeition ogy" | 


will 4. prob, u. 9. 


- r . my * 
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will appear, by inſpecting the King's Commiſſion ; ine 


* 5 „%% 


DDr 


Proof wher eof, the Party Appellate will be very much r. decl 
lieved, ſeeing ſuch Deſertion may appear fo eaſily ; hy 13. 7 


—— 


. 4. What Remedy, if the Apoſtles are refuſed ; and Why j 
muſt neceſſarily appeal from ſuch Refuſal, 
5. The Manner of aſſigning the Apoſtles ; and appointing tl 


10. In what Caſe a ſecond Year ought to be allowed the ſul 


1. What are thoſe Four Times which are to be conſidered iq 


2. Why there is a Neceſſuty for the Proctor to appeal, though by 


8. Alſo what theſe Impediments are, which may be altdel 


For the principal Party himſelf to proſecutes 
; + | 


for the better underſtanding this Cauſe of Deletion, 6, ** 
ſerve what is ſaid after ward. ET” | 
5 1 Winks 14. Th 


Appeals, and how Appeals are interpoſed, and when, 


heal, and 
he Apol 
tely frot 
zimſelf by 
is Appe 
o interpe 
ears, W 
fled 3 v 
d, it is 
mitted | 
mongſt t 
Iterpoſe i 
e prone 
ance; v 
pet th 
herefore 
Court 

ime app 
| Writin 
2, Nov 
tinct ſo 
I the Pre 
appeal | 
Client 
ays the 

INJ to 

1 Negele 
. If an 
Court, 


Office w expired or determined. . 
3. The Manner and Order of asking and requeſting Apo 
or Diſmiſſions 5; and within what Time they ought ſo fh l 
aiked and requeſted: Alſo what theſe Apoſtles are. 


Appellant to proſecute and certifie, c. 

6. The Manner of the Proctor of the Party Appellate's . 
pearing before the Fudge to whom it is appealed, to gt ti 
Decree for the Party appealing to proſecute, - 

7, When and in what Caſes the Party appealing ( if be en. 
not pet his Appeal determined in the firſ# Year ) ougit 1 

bade a Part of the ſecond Year allowed for that Purpiſe; 
and how the Appellant ought to make a Proteſt ation, whit 
Impediments hindred bis getting the Appeal determi 
ned, Oc. 1 85 


to get the Fatale Legis, and the Fatale Hominis u. 
rogued. . 
9. In what Part of the Proceedings the aforeſaid Intel. 
ments ought to be alledged by the Appellant, in order io git 
longer Time for this his Appeal, 


Party appealing, in which to get bis Appeal dcterm 
ned. | 

11. In what Caſe the Proctor noi may be conmpelled 0 
proſecute the Appeal, and give a Libel, without an) Dean 


"8 #- 12. Wim 


M1. Ad; 
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1 2. When, and in what Caſes, it ought to be decreed for the | 
Party appealing to  ſhew Cauſe why his Appeal may not be 

declared as deſerted. e 

Out 13 The Manner of Proceeding, when the Party appealing is 

ob called ſo to ſhew Cauſe why bs Appeal may not be declared 

| for deſerted. _ 1 555 

14. The Manner of Proving, that the Appeal is deſerted in 

this Caſe. | 5 3355 


N theſe Matters of Appeal, there are Four Times to be 1 
conſidered; the Firſt is, the Time of inter poſing the Ap- + ml. ber. 
heal, and that is Ten Days; Secondly, the Time of deſiring F. 4e Appel. 1. 
he Apoſtles, that is Thirty Days, which take Place immedi- 2% ne Appel. 
tely from the Sentence; Thirdly, the Time of preſenting L de bo oy. 
imſelf before the Judge (to whom it is appealed ) with el. . 51. e. 
is Appeal; Fourthly,the Time of proſecuting this Appeal 7am norat. in 
b interpoſed 3 and that Time is a Year, ſometimes Two margine-n. 1. 
ears, Which occurs from the Time of the Appeal inter. S. preceden. 
fled ; within which Time, unleſs the Appeal be profecu- 
d, it is pronounced as deſerted, and the Cauſe is to be 
mitted back to the Judge, from whom it was Appealed * ; * Mu ob. Ca. 
mongſt the Saxons, (faith + Weſembecy) in ſome Caſes, they 914741. cent. 1. 
nerpoſethe Appeal immediately at the Act of Court upon 2½8, 


1 on + Weſemb, lt 
e pronouncing the Sentence, or the inflicting the Grie- 5 5g n.3. Chis 


g ace; which Practice is rarely obſerved, for we rather Hans- in pract. 
ape pect the Time limited by the Law for that purpoſe: cap. 124, 125. 
„ü bereſore whether it be appealed immediately at the Act Se. lil. 2. 
gem Court or not, it is 1 that aſterwards (in the due 7.5. Mynſ. abi 


upra, cent. 1. 


me appointed by the Law ) an Appeal to be interpoſed % 5. Lajr. 
„„ 3 ibi ſup. n. 49. 
2, Now though the Proctor's Office is determined and 

ant ſo ſoon as the Definitive Sentence is pronounced (un- 


aledgts 
nis ff 


Impede 6 the Proxy be exhibited de novo), yet this Proctor ought 
{7 10 1 ppeal from the Sentence in due Time and Place, unleſs 

Cient do give him ſome contrary Order: For other- 
the ſai ays the Client hath an Action againſt his Proctor (ſo neg- 
leterm. 


ing to Appeal) ſor ſuch Damage as he may ſuffer by 
Neglect of his Proctor. | 5 
}. It any appeal from a Definitive Sentence at the Acts 

Court, and doth deſire Apoſtles to be given, and aſſign- 


cd, 


elled u 
y Decrd 


Vn 


6 
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+ Wiſemb. wi ed, and the Judge aſſigneth a Term, or 4 Time allowel 
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vpre, lib. 49. in the Law, on which to receive Apoſtles; the Party 2 
att, pealing ought, within Thirty Days, 4, (to be accounted [rom 


. * 4, / 
dimiſriis..3- the Time of pronouncing the Sentence) to go ( from on: the Se: 
r Time to Weder and from that Hour of the Day in which Nin the 
er. the Sentence was pronounced, even until the laſt Hour of hence is 

the Day in which the Apoſtles ought to be requeſted ) ts Whioſe u 

the Court of Judicature, and if he can have the Preſence ie to g1 

of the Judge in Court, he muſt deſire and requeſt that ty Nder anc 

will grant Apoſtles, In ſtanter, Inſt antiuu, Inſt anti ſime, tha Apoſtle 

is, with all poſſible ſpeed. And if the Judge, Who is thus enten 

_ earneſtly ſolicited and called upon, do refuſe. to give of theſ 

aſſign Apoſtles, then is there juſt Cauſe of Appeal upon ment « 

ſach Refuſal. But if in that Day or Time, and Place - Miſofng 5 

foreſaid, (in which the Party appealing as above was pre this Poi 
ſent, and ready to ask his Apoſtles) the Judge were no djudge 

* :ſenb. abi preſent alſo, then a Proteſtation is to be made by the Wether, 
ſera. de app H laid Party appealing before a Notary Publick, and Wit {healed i 
2. 9. de quo u- neſſes, That he is ready and prepared to ask Apoſtles, I Meal fro 
ie et preteſi®= in caſe he could have the Preſence of the Judge ; and for s the“ 
. a further Cautel, let him defir e Apoſtles before the fad tain bot 
6. Lenfranc.ub; Notary Publick, and Witneſſes, and alſo requeſt the N.) i 
ſopra de Jppel. tary Publick, then preſent, to draw up a publick Inftn- Mou ſha] 

2.5. ver}. Se, ment upon this his Proteſtation and Requiſition , and ſence, if 
ce ns me alſo the Witneſſes then preſent, to give their Teſtimony Wl poſtles. 
os * aun thereupon. d like as the Party appealing, ( in order 5. At 
eftneceſſt am- to found the Juriſdiction of the Judge to whom he 2p. Mere the 

plus ppellare, peals) ought to exhibit the Inſtrument of Appeal, beo es are 
7 ramen, it is concluded in the Cauſe : Even fo, in the aforeſaid Cal; Mead) x 
ms _ "8 he ought to exhibit the ſaid Inſtrument made upon the WW our 5 
44. Petition of the Apoſtles, and the Proteſtation ſo mate nd inſte: 
before the Notary and the Witneſſes, or otherwiſe he ougit Whole, 2. 

to ſuffer and loſe his Cauſe. And here obſerve, That i ined ch. 

805 the Party appealing do not deſire and ask Apoſtles in Wiz: to 
 +7:{mb.ps- Manner and Form as aforefaid, he ought to loſe his CallWWompeter 

1. N. of Appeal, though he might probably have a jult Catel, 2x t 

ws yard of Appeal as to the principal Buſinefs. Now chele a*WWudoe 29; 
bat. eit. 4. called + Dimiſſory Libels, becauſe by them the Cauſe i Þn of th 
; Curin 


. 2. Alciet. difmilled to him to whom it is appealed, They noel 


de Apoſt. pet. Mated b 


22 — 
8 4 


the Name of Apoſtles from the Greek an 2 vst Mey, e 
which ſignifies to ſend away. | + Weſemb. pa- 


- 
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4. And if the Judge, either at the Time of | pronouncing rat. . 1.49. | 
the Sentence, (When it is appealed at the Acts of Court) or 7: 4% Libel di- 


in the aforeſaid Caſe, on the Thirtieth Day aſter the Sen- 77; > % 


0 So bach. proc. tit. 
tence is propounded doth aſſign Refutatory Libels, (that is, 16 HA 


fit to grant theſe Apoſtles or Dimiſſory Libels ) or doth or- end. is. | 
ger and decree nothing upon your Petition touching theſe dm, n. 4. vr. | 
Apoſtles; though you have appealed from the Definitive Jus fem, Chia 
Sentence, yet if you do not alſo appeal from the Denial 7% 233 | 
ff theſe Dimiſſory Libels, or from the aforeſaid Aſſign- 1 ee 
ment of the Reſutatory Libels, you will be in Danger of 7. 23. l. 1. 
loſing your Cauſe. But Mr. Clarke bids you enquire as to 
this Point of Practice, though he ſays he has ſeen it thus 

adjudged. And theſe Appeals you may profecute both to- 


vealed from them both) like as in other Cauſes of Ap. 
veal from the Definitive Sentence, and from Grievances, 
the Taxation of Charges, Cc. and it you do not ob- 
ain both your Appeals, yet you may obtain one of them, 
dix.) in your Appeal from the denying of Apoſtles: For 
jou ſhall not obtain your Appeal from the Definitive Sen- 
8 if you do not likewiſe appeal from the denying of 
5. At ſuch time (as was now ſaid) as it is appealed be. 
re the Judge, 4 quo, or from whom, and that the Apo- 
les are asked; the ſaid Judge (moving his Hat from his 
ead ) muſt ay, For the Honour and Reverence we bear 


ſeaſe to aſſign the Party (who pretends this Appeal) a 


udge aſſigns three Weeks Time, perhaps, + for the Proſecu- 4chiep. Ebor. 
on of this Appeal, and a Month's Time tor the certifying & it A Lind. 
during which Times, nothing is to be attempted or in- Te 2 © . 
ated by the Party (on m_— Account the Sentence was 5,9 , 5. 


uens ver. pre- 
Ptonoun- feats. 


thoſe whereby * he ſhews Realons wherefore he thinks not de Apoſt. per. 
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ether, or ſucceſſively one after another, (if you have ap- T4 


p our Sovereign Lord the King, we grant this Appeal, Pe 
nd inſtead of Apoſtles, we aſſign to the Party appealing the . 
hole, and all the Proceedings: Then the Party who ob- 5 

ained the Sentence muſt defire the Judge, that he will "Yi 


jmpetent Time or Times, as well to proſecute this Ap- f . fragen . 
eal, as to certify the Proſecution of it: Whereupon the ur in Curie 


ad; * 
1 En » oy we 


TY * > 
1 ' + 


A 


pronounced, or the Grievances impoſed) to the Prejudice 
pol the Party appealing- 9 


6. Seeing it often falls out, chat the Party appealing 


_doth inhibit the Judge (from whom he appeals), by Ver. 
tue of an Inhibition obtained from the Judge to whom he 
appeals, and doth fo reſtrain his Power that he cannot 
proceed any further to the Execution of his Sentence, and 


takes no Care to cite the Party Appellate z or, perhaps, if 


he hath cited him, takes no Care to certify his Inhibition: 
In this Caſe the Proctor of the Party Appellate may appear 
before the Judge, (to whom it fo pretended to appeal) un. 
der a Proteſtation of not conſenting to the ſaid Judge, nor 
any way proroguing his Juriſdiction further than by Lay 
he is bound, which Proteſtation being alway fafe, Cc, he 
muſt exhibit his Proxy in Writing for N. that is, the Party 
Appellate, and make his Part for the ſame, (and under his 
Proteſtations aforeſaid) he muſt alledge to the ſaid Judge, 
That M. the Party appealing hath obtained from his Court 
certain Letters Inhibitory and Citatory , to inhibit the 
Judge from whom it is appealed and his Client ( that ig 
the Party Appellate) by eres of which Letters he hath 

taken Care to cite the Party Appellate, or perhaps hath ci 
ted him, but takes no Care to certify this his Citation, not 


do proſecute this his Cauſe of Appeal: Therefore he muf 


delire the ſaid Judge (to whom it is thus pretended to be 
qo to decree, that the Party appealing may be ci 

againſt ſome convenient Day to proſecute this his Ap. 
peal, under Penalty of having the Cauſe remitted back to 
. the Judge from whom it is appealed, and the Party Appel 
late to be diſmiſſed with Charges: Which Petition the 
Judge decreeth, appointing a Day for the Appearance of 
the ſaid Party appealing. And obſerve, That the alorelaid 
| Proteſtatian is allo very neceſſary to be made on the Day df 
the Appearance of the Party Appellate ; leſt, perhaps, be 
\ ſhould ſeem (by appearing ſimply without the aforeſaid 
Proteſtation) to conſent to the Judge of the Appeal; ſori 

It be not lawfully appealed, the Judge hath no Power 0 
take Cognizance of the ſaid Cauſe of Appeal, becaule bf 
this Appeal the Juriſdiction of the Superior Judge is _ 
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eg, and the Juriſdiction of the Inferior Judge is ſaſpended ; —=® 


which though it be fo, yet if the Party Appellate do appear 


0) before him without the aforeſaid Proteſtations, he ſeemeth 
er. to conſent to him as a competent Judge on his behalf. But 
he this is to be underſtood as to the ordinary Judge, who is 
. appointed to take Cognizance of all Cauſes, whether Ap- 


s or others. i aL? | 
7. If the Party appealing is diligent to proſecute his Ap. 
peal in the firſt or ſecond Part of the Year, and then ſome 
impediment doth intervene , which Impediment being re» 
moved, there remains only ſo much Time (and no more) 
5 might ſerve the Party appealing, if he is diligent to get 


av Wis Appeal determined in, then in this Caſe a ſecond Year 

- WW; not to be given this Party thus appealing ; but he is to 
by! have ſo much of the ſecond Year given him, as he was hin- 

p red or loſt in the firſt Year: And {6 a Computation is 
e o be made of one Year out of the Days of the ſecond 
* ear, by allowing ſo many Days as were really loſt, or 
dis ie !pled, by ſome Impediment or Hindrance. Mr. Clarke 
, p zich, That he hath feen this Allowance made in a Court 
* pf Controverſy ſome Years ago; but he faith, That the late 

" Poaors hold the contrary Opinion, (vix.) That no Time 
r Proportion of the ſecond Year ought to be given in lieu 


df fuch Impediment, if there remained as much Time (af. 


oy er ſuch Hindrance ) of the firſt Year, as was ſufficient for 
10 : Determination; of this Appeal, if the Appellant had 
X 1 een diligent: Therefore conſult the Juris peritos in this 
wo uſe, But a ſufficient Time to proſecute and determine Ob 
5 e eas -F is faid to be one Month, though ſome hold, f Lenfe. de in. 


hat as much Time may be appointed for this Purpoſe as terlbe. & App. 


nce of j, Judge thinks fit in his Jud | : as 2 . 53. tempt 
: gment to appoint, or is ſuf. yok; 
_ dent. Now the Civilians are of Opinion, That although IC 
_ eve Impediment was caufed by the adverſe Party, or the 27 of a 
1555 | nus, & en legi- 


orelaid 
: ſor i 
wer (0 


Ins conſe bienuinm; fed log ſat. in Camera nm off: ebſervatur de verb. fign. 4 Seba. Alm, 


am. lib, 1. tit, 28. Fateb, Blume. proc. Cam. tit. 49. Alciat. de Appellation. Sef. intra que 


| Ws in fine. Lind, de « pofſefſ. Set. ſi tamen werb. projecuts ad proſcqurnaum 
_ n flatuitur rerminus d ef. led 2 2 annus, rigs canja 2 in 
* of de appel, 5. 1. verb. preſecut a. e 30 


na. | | Judge 


"wn Appellatio SefF. 1 2. Qail, 1. Ob/. 141. u. 8. Mynſ. cent. 6. Obf. 2. n. 6. Reding, pand. 
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lum mentionst- pear either by his Proctor, nor in Perſon; and if the Par 
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Judge from whom it is appealed, fo that the Cauſe cannot of 
be ended in the firſt Lear; of if there were any other lau. bat he 
ful Impediment, fo as the Party appealing may, or is nt NPorert 
bound to proceed in the Cauſe, yet it is convenient, (at llowec 
leaſt it is fafe) that the Party appealing (in all Acts, in arty 2 
which theſe Impediment do appear) do take notice to the "I. 
Judge of ſuch Impediments, and protelt concerning then, ng to | 
that they are ſuch , eſpecially if the faid Impediment be Bk Al 
made by the Judge, or any other Third Perſon: And thi Nucl L 

he muſt do to the following Effect; (Scil.) J proteſt tha ents 0 
there hach not, doth not, neither ſhall ſtand any Impedi. WF, as be 
ment or Cauſe on my behalf, ſo as this Cauſe may not be WM. a 
determined within the Time e by the Law, bu g dot 
that it doth ſtand on the Part of the Judge, or the Party ppealec 
Appellate, or the ſaid Third Perſon, fo as it cannot be d Wiſh: Prot 
OR — on 7 4 Folk ET -, ſon 
* De biſce piu, 8. The Cauſes * which may be alledged to the Purpoe Wicoifter 
re videas pte aforeſaid, or thoſe Impediments here ſpoke of, may e Need E 
pel.inexceptio. theſe : 1. If the Party Appellate being cited to anſut WWmmun 
nibus ad regu- the Party appealing in a Cauſe of Appeal, doth not ap- ſtice 1 
in eck. dure ty appealing doth uſe all Diligence + to get the ſaid Pary lee ( 
que % Excommunicate, &c. this is a juſt lmpediment, at leaſt tor Hut reſe; 


Ecce ultima nicate. 2. If the Party: Appellate doth give in or extibt Whitted i; 


Authentics de any contrary Matter or Exception, which is not to be a-Wwful Ir 


4 * 3. mitted, or perhaps which may be, and is admitted, andſhitted . 
dull; 3 en. yet doth defer the Suit as to the Proof thereof, but pose Prod 
Femntibes, nothing, this is a lawſul Impediment; becauſe that duigffnation 


+ Lindwoed. de that Delay, fo given to prove, Cc. the Party appediq nſmitt 


| ſequeſt.c fre. cannot ask any Thing, in order to bring the Caule as, but 


. quens verb. pro- Concluſion. 3. Alſo if the Proctor of the Party appeai i the 1a 


eule legitime ggth give any concluſive! Matter, which ought by Lau lonths 


ee 2 be admitted, and yet the Party Appellate doth fo oppPoeW@utual ( 
 imalligitur qui the ſame, that he hinders the Admiſſion ol it; it after: k eſen 
facit ſuam di. the ſaid Matter is admitted, and is proved, this is an u rtvally 
ligentiam ut pediment for ſuch, Time as the Admiſſion was bindet, du 
en galt ii, and is to be computed from the Day in which the Arved, 0 
nere & ibi di citur quod terminns proſecutionis, prorogari poſt ex conſenſa partiun. pms 

1 bt e ar. 


4 
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DART V. Eccleſſaſtical Courts. 
not ss offered. 4 Alſo if the Party appealing be fo: Poor 
hat he cannot proſecute and finiſh tis Cauſe , this his 
not NPorerty being proved, he ovght to have a ſecond Year 
lowed him, as is ſpoke afterward. 5. Likewiſe if the | 1 
in Nerny appealing be impriſoned all the firſt Year, or fo — a_ 
"ng a Time of it, that he hath not Time enough remain- © 1 
em, e co finiſh this his Appeal, this is alſo a juſt Impediment. 
b Alſo if the Party appealing is hindred by ſome Epide- 
this ical Diſtemper, as the Plague, &c. or ſome other nk 1 
that Wnents of God, or the Command or Edict of the Prince, 4 
as he cannot come to proſecute this his Appeal, this 8 | 
dt be WG alſo a juſt Impediment. 7. Alſo if the Party appeal- 4 
g doth take Care to get the Judge from whom it is 
ppealed, and his Regiſter, to be admoniſhed to tranſmie 
ed Ne proceedings; and on the Day aſſigned for the Tranſ#: 
ifion of them, doth: accuſe the Contumacy of the ſai 
egiſter and Judge, and doth inſiſt to have them de- | 
y de reed Excommunicate, and doth offer a Schedule of Ex- | 
nlwer Wommunication, which he defires may be read, and that oo Ro 
ot a. Wuſtice may be done: But the Judge to whom it is | 
> Pats Wis appealed, careth not to Excommunicate the ſaid  _ | | 
Party vage (from whom it is ſo appealed) and his Regiſter, k 
alt lor ur reſerveth the Penalty of their Contempt from one 7 
mm] May to another, ſo that the Proceedings are not tranſ. . P-] 
-xbbt Wicted in due Time; this therefore may be accounted a | 
be aul Impediment, for the Proceedings not being tranſ- 
d, ed, the Cauſe cannot be proſecuted : Therefore let 
Prosge Proctor appealing take Care, that the ſeveral Re. 


du rarions which are made of their Contempt (for noe 
pain anſmitting the ſaid Proceedings) be mentioned in the 9 0 | 
le gas, but not that they were made at his Petition. 8. If © 
pen the laſt Part of the Lear, (Scil.) the laſt two or three * 
Lui bonths at the End of the ſaid Year, the Cauſe (by the 


Opp 


utual Conſent of the Parties) is put to Arbitration, 
ter Wan 


d referred to Arbitrators, and that the Parties are 


an 1 itually bound, or have promiſed by Word of Mouth, 
ündiel at, during this Arbitration , the Proceedings ſhall be 1 
Maid Ned, or that they will ſtand to this Arbitriment; and 4 
1 this Arbitration is not determined until the End of the 4 


it Year, in this Caſe a ſecond Year ought to be given, 
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9. If the Premiſes, or any other lawful Impediments, do 
happen in the ſecond Lear, then the Party appeal 
ought to deſite a Reſtitution of the third Year; for by WY Appe 
Law a third Year ought not to be given; but the ſid po del 
Party appealing ſhall obtain the Benefit of a third Year by {Wh afizo 
way of Reſtitution, and the ſaid Party appealing ought t 
_ uſe all poſſible Diligence in the Proſecution of that Appey 
in that third Year. And theſe Impediments are they which 


may he urged, as Cauſes why the Fatale Furis (or th WM 9. 

Time limited by the Law for the Proſecution of Appeals) N cution 

may be prorogued. There are yet other Impedimens num 

which may be urged as Cauſes for the proroguing the Fi. Mudge, 

I Mynſ, obſerv, tale bominis, + ( which is the Time affigned or limited by Nous Pr 
cent. 2. off. 15. the Inferior Judge for the Proſecution of the Appeal) and Wcluded 
.. Gail. 1. qeſe may allo be added to the former, viz. the Lediouſneß Wit adju 
20 ; = oh 1 f the Journey (which the Appellant is to take) from the admitte 
tit. 30. Feral Place of Judgment, or the Court of the firſt Judge, to the NImpedi 
 legis & hominis Place or Conſiſtory of the Judge to whom he intends to not ap 
quid fit vide appeal, (being perhaps an Hundred Miles diſtant ) in or. Appelle 
: OO. Av. # der to obtain an Inhibition within the Time aſſigned to udge 
ener en . Proſecute and Certify : In this Cale the Appeal may be re, 
„ - fild co be proſecuted, though the Time aſſigned by the In pon tt 

. ferior Judge be elapſed before the Party appealing retum eluded 
from his Journey, Cc. Likewiſe if the ſaid Party appeal permit 

ing from the Courts of the - Archbiſhop, do ( within the fo cot 

| Time afligned to proſecute) uſe all Diligence to obtain the be n. 

Er dicitu: King's Commiſſion * upon his Appeal, and the Lol But her, 
quis Appelletio- Chancellor is not at leiſure to Seal this Commiſſion, yt be Part 
nen preſaqui aui the Appeal is proſecuted , though the Commiſſion bear WP ppeal 
rang Pr gh Date after the Day given or aſſigned to proſecute; and u "cgati 
Appel. c. freq. theſe Caſes the Time ought to be prorogued for the Put Judge d 
verb. proſecura. Pole aforeſaid. Likewiſe in thoſe Cafes in which it is e to 
5 ealed to the Courts of the Archbiſhop, if the Impedimeat ted, a 
happen on the Account of the Judge to whom it is app Caf 

cd refuſing to grant or ſeal his Inhibition, yet the Appel lent A 

zs laid to be duly proſecuted 5 fo as the ſame be reque- oe th 

eſt before the Day aſſigned to proſecute ,- or if the Inhib⸗oceedi 

tion be offered within the Term, or before it be capfd d Afi 

If the Party appealing (before the Day aſſigned to pia) it i 
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cute his Appeal) doth go to the Judge (from whom ts 
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ous Proctor to alledge theſe Impediments before it be con- 
cluded in the Cauſe: For, ſaich Mr. Clarke, I have known fun N 
it adjudged , that the Party appealing ought not to be velit ſelegirind 
admitted (after the Cauſe is concluded) to alledge thoſe edit ad. 
Imp:diments (which hinder the P:ofecution of the Appeal) 
not appearing by the Proceedings. Likewiſe if the Party r Gneftars, 
Appellate do alledge, That the Appeal is deſerted ; the 7:3. Lind. de 


upon theſe two Aſſignations the Matter is faid to be con. 
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appealed) or his Regiſter, for a Copy of the Sentence, or 
Copies of the Acts of Court, (in order to proſecute this 
Appeal) and theſe Things are denied him, or at leaſt they 

ſo delay to deliver them, that in the mean time this Term 
aſſigned to proſecute, Cc. is elapſed; this may alſo be ſaid 
to be a juſt Impediment, and may have ſufficient Reaſon for 


the proroguing the Term to proſecute, & 


9. But if theſe Impediments ꝶ which hinder the Proſe- + 5; Ave ban 


cution of the Appeal within the Fatale hominis, or the Ter. nom proſequent 
minum Juris, do not appear by the Acts of Court of the platin 
udge, (to whom it is appealed) it is the Part of a cauti. infra Termi- 


antequam lis 


udge doth aſſign two Times or Terms to hear his Plea. Apel. c. fre. 


lure, whether the Appeal be deſerted or not, becauſe 7% v. verb. 


Proſecuts. 


cluded as to that Article of Deſertion: Therefore it is nor 


permitted to prove the Impediment by Witneſſes, after it 


þ ſo concluded upon the aforeſaid Article, though perhaps 
It be not concluded upon the principal Cauſe or Appeal. 
But here it is to be noted, That although it be alledged by 
he Party Appellate, (that is, the Party againſt whom the 
Appeal is inſtituted) that the Appeal is deſerted, (which 
Allezation is denied by the Party appealing) and that the 
Judge doth (at the Petition of the ſaid Party Appellate ) 
p:112n to hear his Sentence, if in Caſe the Appeal be not de. 
ited, and that not only once, but twice, or oſtner; in 
is Cafe the Party appealing (notwithſtanding ſuch fre- 
quent Aſſignations ſo to hear Sentence) may alledge, and 
prove the Cauſes of Impediment, if they appear not by the 
ſoceedings themſelves, The Reaſon is, becauſe the afore- 
ad Affignations were not Abſolute, but Conditional, (to 
t) if in caſe the Appeal were not deſerted: But in theſe 
as, conſult the Learned Advocates ; Though I (faith 
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de bac mate- pediment happen, by which he is impedited, fo as he can 


 rialaterra#a- not finiſh his Cauſe ; he ought in this Caſe to have a ff. 
tur 4 Lanfr. de 


P. n. 53. verſ. 


52. bene nota, end of the firſt Year, all the ſecond Year ought not tobe 
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; Mr. Cl.yke) writ nothing but what I have known, and fey WB Diſh 
P ; besen 


10. If the Party appealing were negligent in the {1 
and ſecond Part of the Year, and yet diligent in the thi 
Part thereof, in which did remain fo much ſpace of Time, 3 
might ſerve to get his Appeal determined; unleſs ſome Im. 


he Inh 


Pppeale 
ence, 


d; thi 
appe 
ppear 
vreternc 
denten 
Þ: prot 
2uſe fc 


cond Year allowed him, the Impediment being lawſyly 
quers ulrcrius proved, lo as it do appear by the Acts of Court, that the 
etiam & Lind. Party appealing hath uſed his utmoſt Endeavours to proſe 
de App l. c. 1. cute and finiſh his Appeal in the ſaid third Part of the fit 


in 375 ſuper Year; and that he might probably have ſo determined t, N ppeal 
Horny * had not this Impediment happened: Though ſome are of ifted, 
whi ſup. 1. 51, Opinion, that where ſuch Impediment doth happen in the Whom 


harge 
pellate, 
dealing 
int, ( 
hat Pur 
13. J 


given, but only ſo much Time of the ſecond Year as the 
Party appealing was hindred, or loſt in the firſt Year, 

11. Now fo often as it is appealed from the Sentence 
of Excommunication inflicted by an Inferior Judge, the 
Proctor of the Party appealing is wont, and is bound to 


exhibit his Proxy for the ſaid Party appealing, (in order rned, 
to obtain the Inhibition and an Abſolution) and make Meth ap} 
his Part for the ſame; which Thing is not uſual in obtain e pron 
ing other ordinary Inhibitations. Therefore, in this Cal, re a T 


the Proctor of the Appellate ( ſeeing the Proctor of the 
ſaid Party appealing is ready to proceed in Court) may 
deſire a Libel of the ſaid Proctor of the Party appealing, or 
elſe his Client to be diſmiſs d, without having any Decree 
againſt the principal Party ro proſecute. And if the ſad 
Proctor doth not give in his Libel, then the Party Apps- 
late is to be diſmiſſed, and the Cauſe is to be remitted bad 
to the Judge from whom it was appealed, in like mani 
as + the Party himſelf had been called to proſecute his 4p 
F 12 At the ſixth Number of this Paragraph was ihewt, 
That if any do inhibit the Judge, and takes no Care to di 
the Party Appellate, or perhaps do cite him, but doth nd 
rome his Cauſe, he may be called to proſecute tl 
lame under Penalty of a final Remiſſion of the Caulk, 
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Deſertion, a Whole Year be elapſed from the Day on which 


6:6 Nie labibition was ſerved on the Judge, from whom it is 
bid ppealed, or at leaſt from the Day of pronouncing the Sen- 
e Nence, or impoſing the Grievances from whom it is appeal- 
Im. d; then it is lawful for the Party Appellate to call the Par- 
can WWF; appealing (unleſs his Proctor be preſent in Court) to 
> Whppear on ſuch a Day, to ſhew Cauſe, if he can, why the 
fuly {'crended Appeal (interpoſed by him) from the Definitive 
: the NNentence, or from certain pretended Grievances, may not 
roſe WS: pronounced for Deſerted, if there be any Appeal, (be- 
fut WT: ſometimes Inhibitions are obtained when there is no 


h ppeal) and alſo, why the Party Appellate may not be dif. 
* 

whom it is thus pretended to be appealed, together with 
harges; this Decree is wont and may be asked by the Ap. 
tellate, and may be granted by the Judge, it the Judge ap- 
| caling doth not proſecute his Appeal within the Fatale bo- 
tence 


ins, (that is) the Term aſſigned by the inferior Judge for 
, the What Purpoſe. ;ͤ̃ĩ˙»ü tr Toy 
nd to 13. Now this Decree or Mandate being executed and re- 
order 


med, if the ſaid Party appaning do not appear, or if he 
e 


make Noth appear, but alledgeth no Cauſe why his Appeal may not 
brain e pronounced for deſerted ; nor doth give a Libel, or de. 
Cale, Ne a Term for that purpoſe: Then the Judge, at the Re- 
of the Neſt of the Party Appellate, may either by his Sentence in 
) may WV riting, or by the Interlocutory Decree, pronounce the 
ng, O I ppeal to be deſerted, and remit the Cauſe back to the 
Decre: age from whom it was fo appealed, and diſmiſs the Party 
he ſad BP ppellate with Charges taxed, or to be taxed. But if the 
Appel. id Party appealing do appear, and give a Libel, or doth 
d back Nele a Term for that Purpoſe, and that it may be proceed- 
nannet in the Cauſe of Appeal, the Party Appellate may alledge, 
his Ap at the Appeal is deſerted; and if he takes upon him to 


ore this his Allegation, the Proceedings are to be ſtay'd 


ſheun te the Cauſe of Appeal, until this Allegation as to ſuch 

to cit eſertion be either proved, or not proved. And if it is 

oth not "072d that the Appeal is fo deſerted, then the appealing 

ute i "ty is to be condemned in Charges, and the Cauſe is 

ſc, a bs pronounced as Deſerted, and is to be remitted to 
4 4 | 


Miſmiſſion of the Party, Oc. So likewiſe, if in-caſe of a 


ed, and the Cauſe remitted back to the Judge, from 


the 
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Lind. de ſe- 
Queſty, Sec, ſi 


tamen verb, 


Preſecut. wer. 


may give in his Libel, and proceed in the principal Cafe 
or Thing done at the Time of the ſaid Objection) do pro. 
_ teſt and aver his Diligence, and that he is then ready and 
prepared to proſecute this his Appeal, if in caſe he wer 
made by the adverſe Party. 


proceeded , like as is ſpoken aſterward in the following 


which the Sentence was pronounced, and the Act of Cour, 
_ proſecuted within the Terminum hominis : As allo this Deſer 
the firſt Act upon the granting thereof, if it were with an 


Abſolution. But if neither the Inhibition be returned, not 


ting the Act of the Judge, (from whom it is appealed) up 


the Judge from whom it is appealed. But if, on the co 
trary, the Party Appellate doth make Default in the Proc 
of ſuch Deſertion, the Party appealing may firſt obtain 
Sentence, or an Interlocutory Decree, that the Appel i 
deſerted, with a Condemnati on in Expences, and then he 


Yet it is but requiſite that the Party appealing (in every Ad 


not . hindered in the Proſecution of it by ſuch Objectin 
14. In this Caſe it muſt be alledged in all Things, and 


ct. As to the Form of alledging a Deſertion, Cc. tor, x 
was laid before after the Cauſe is concluded, no Impedi 
ments can be alledged to hinder a Deſertion of the Appel] 
except ſuch as appear by the Acts or Things done; there. 
fore for the Party Appellate, in order to prove that the Ap 
peal is deſerted, it is ſufficient that he ſhew the Day an 


leſertec 


e ſaid 


. 8 May ea 
(upon the Aſſignment of a Time to proſecute) from wic oth all 
will appear eaſily, that the Appeal is deſerted, in not being Wo that t 


tion may be proved by the Date of the Inhibition, or by kar wh 


any Act be done touching the granting of the ſame, then 
the ſaid Allegation of Deſertion is to be proved by eit 


on the pronouncing the Definitive Sentence , ſubſcribed 


with the proper Hand. writing of the Regiſter of the f both 


is a true Copy of the Acts of the aforeſaid Inferior Jug 


ſaid Judge, and doth agree with the Original, it by inp 
ing the ſame it doth appear to the Judge to whem th 


of pronouncing the ſaid Sentence, or rather from the 113 


Judge. And if this Act be owned and confeſſed by end urge 
Proctor of the Party appealing, (viz ) that the ſaid Cop) 


or that it is ſubſcribed by the Hand of the Regiſter of ts 


appealed, that there is a whole Year elapſed from the Ui 


Per  Ecclifuſtical Courte. = 
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of 7 ſing this Appeal, if it appears that there is an 
1 1 nd Decree in all Things, as is 0 
"ned in the Number foregoitig. But obſerve, That al. 
Whough the Party Appellate do call the Party appealing as 
bore, to ſhew Cauſe why this Appeal may not be decla- 
LJ for Deſerted, or Forſaken; and if he knows for certain 
hat the Appeal is deſerted, yet may he omit this Objection, 
ing to give in his Libel, and 
roceed in the Cauſe until the Proceedings of the Judge 
om whom it is appealed be tranſmitted, and then he may 


permit the Party appeal 


* , 
* — , * — 


ledge the Deſertion of the Appeal. And ſometimes it is 


xpedient for the Party Appellate to defer his propoundi 


nd objecting this Deſertion of the Appeal, until the Pro. 


cedings are tranſmitted : For if it is appealed Extrajudici- 


ly before a Notary Publick in Writing, fo that neither the. 
deal, nor the Inhibition of the Judge (ſeeing it remains 


he Cuſtody of the ſaid Party appealing ) are in the Re. 


iſter's Cuſtody, it cannot appear whether the Appeal is 
leſerted or not. Therefore when once the Proceedings of 


e ſaid Judge from whom it is appealed are inſpected, it 


bay eaſily appear. And if in this Caſe the Party Appellate 
pediments do intervene, 


oth alledge a Deſertion, if any Im 
that the Party appealing cannot proſecute this his 
he (aid Impediments ought to be alledged, aod ma 
kar what they are, (as at the Eighth Number laſt before. 


ving) in order to hinder the Appeal from being deſerted, 


d like as the Party Appellate may alledge the Deſertion 
proſecuted within the Term of 


the Appeal for not being 
he Law; ſo alſo may he alledge the Deſertion of the Ap- 


al for not being proſecuted within the Ter minum bominis, 
ned for that Purpoſe by the Inferior Judge; 


the Time aſſi | 
d both which Caſes alſo, the Party appealing may alledge 
d urge thoſe Impediments, mention at the Eighth Num- 


r of this Sect. in order to hinder the Appeal ſrom being 
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"one he IPA 2 F dhibit ; 
T. 5 any Inhibition with an A bſolution, in what Order grants eos 
„ et 7 NE Mt bſolut! 


ved u 


| cond 


 29bom it is appealed) in order to obtain this Inhibition wit 


the Abſolution, and the Manner of drawing the Act of cn deno 

- thereupon, © e e SMT = | TT 
3. Of 4 fumple Abſolution, or an Abſolution made abſolutch, Me, th 

„ 5H. 0665s 25 nd the 


4. Ia what Caſe the Contumacy Fees are to be depoſited at th 
AA. Court, before the Abſolution is granted. — 0 
5. o Things attempted to be done by the Inferior Jadge a 

c he 


1. C Ometimes the Judge from whom it is appealed, in 
__ chat Sentence which he pronounceth againſt the Par 
ty who is caſt, or perhaps after the ſaid Sentence is pro. 
nounced, doth Excommunicate the Party againſt whom he 
gives Sentence; as in Cauſes of Temerary Adminiltration; 
of Defamation (when it is ſued upon the Penalty inflicted 
in the Provincial Conſtitution) in a Cauſe of hindering or 
oppoſing a Laſt Will; and ſomtimes after Sentence, asin 
Cauſes for not paying Tithes or Charges, or a Legacy ad 
judged : Sometimes alſo the Judge doth Excommunicate 


precede the Sentences. And if theſe Caſes it be appealed, 
then an Inhibition is to be decreed by the Judge to whom 
it is appealed, not only to inhibit the Judge from whom, O 
and to cite the Party Appellate, (as was ſpoke in the Firl 
Section of this Chapter, at the Fifth Number) but all 
in the ſaid Inhibition is to be inſerted an Abſolution fron 
the aforeſaid Sentence of Excommunication, until font 

- competent Day to be appointed at the Pleaſure of the {ai 
Judge. And likewiſe, in the ſaid Inhibition is to be inſerted 
a Mandate to all Rectors, Cc. but the Literate Perſons at 
to be omitted, (though mentioned in the ordinary Init 
tion) becauſe Excommunications or Abſolutions are 99 
wont to be denounced by any but a Clergy-man: _ 

| | UID 
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Name and Behalf of his Client, that he will obey the Lag. Wh you c 


his I 
7 oth! 
at Ct 
d Part 
dlolutic 
g abo\ 

all 1 
hs 
orm h 
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and ſtand to the Mandates of the Church. Then the Jud 
is wont to abſolve the Party to a Day, and decree Leer 
_ Teſtimonial upon this his Abſolution, without payin 
Charges, unleſs it he decreed 8 Judge from whom it h 
e for the Gaking-his Bäch before the Appeal wer 

, .- „ 'InterpOoled. 2 n 
N * it is appealed from Sentence of an ER 
communication, pronounced in the Definitive Sentence of 
the Judge from whom it is appealed, or before or aſter hi 
Sentence, though at the Time of granting the Inhibition 
the Abſdlution be made to a Day; yet by che Stile of all the 
Courts of the Moſt Reverend the Archbiſhop, (Time ou 
df Mind) it hath been uſed, that ſo ſoon as the Party ap 
HY, — gives in his Libel, he is to be abſolved from the (a 
Sentence of Excommunication abſolutely : And though it 
often alledged, That this ſimple Abſolution ought not to be 
made, otherwiſe than from one Day to another, (u 
until the End of the Suit, that if by the Sentence of the 


Judge to whom it is appealed it ſhould be pronounced, chaiſe" dep: 

the Party hath unjuſtly appealed; the ſaid Party ſhould con lor 

tinue in that State or Sentence of Excommunication, ate. Lime 

dy inflited by the Judge from whom it is appealed, wia een D 

otherways could not be if he were ſimply ablolved ; u poſe 

hath it been often adjudged for this Stile or Cuſtom, (v%.){P*ling 

that the Libel being given, the Party appealing is to be bim, 

folved abſolutely. „„ preju 

4. If any do not appeal from the Sentence of Eci. wh 

| munication before he hath ſtood Forty Days ( from d fror 

Time of denomcing the fame) Excommunicate, and nſble 

fignified in order to the taking his Body: In this Caſe, dof" the 

Party deſiring the Abſolution is not to be abſolved, mf a5: 

he firſt depoſite into the Hands of the Regiſter fuch Cor Appe: 
A erpenſ. tumacy Fees as are to be taxed by the Judge *, ee the 
faſus tradun · What theſe Expences are, Mir. Clarke ſays, you muſt te i du 
tur in ſecunds Titule (Que eupenſæ dicuotur expenſes Contumaciæ ), unce 
1 there you may be fully informed: | Ir's likely you m 0 | 4 : 

| % hs. 3 u. 3. & alibi. Haud vero hujus tituli particularis, harum ea pen ſarum nun. ed 4 
Tenfr. autem c. de expenſir,n. 22. & uſque ad finem, et iam. ab Alciat. de exp. fel. 192. (4 As 


bene nota uſque ad finem fol. 193.) ſat ample traditure 


—  — 
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en find it, but 1 am fare 1 find not ſuch 4 Tire in 
Jade, WY his Book; thereſore I refer you to Lanfranc, Alciatar, 
al 1 others.] Yet becauſe it doth not appear to the Judge 


| Party appear, therefore the Proctor who deſireth the 
ſolution ought to give Bond, or to ſwear, That (over 
J above the Sum depoſited at the Act of Court) he will 


the Judge; in which Caſe the adverſe Party may 
orm himſelf of other Charges beſides che Sum taxed : 
d alſo it ought to appear to the Judge, whether or no 


all co e were Letters of Significavit, in order to apprehend 


9 q edzed, and Letters o 4 r ought to be made to 
he king, in order to releaſe the ſaid Excommunicate Per. 
phity "6 


WO: | | | EB | ; 
5. If (aſter the Inhibition is executed upon the Judge, 


1 aſter it is appealed from his Sentence in the Acts of 
of ue ort, or whilſt the Term which is given to proſecute 
d, cha" depend, or whilſt the Term which is allowed by the 


which een Days) the Judge from whom it is appealed doth 

ed; J poſe any Decree, which is prejudicial to the Party 
( dealing in any reſpect, to wit, If he doth Excommuni- 

) be be tim, or doth make any manner of Aſſignment any 


prejudicial to the aforeſaid Party appealing; or if the 
ty who obtaineth Sentence (after the Appeal is inter- 
kd from the (aid Sentence in his Preſence, and after he 
enſible that both he and the Judge are inhibited, or 


d. unde as above) doth attempt any Thing in Prejudice of 
1 C Appeal: Then the Proctor appealing ought to alledge 
+, e the Judge, (to whom he appeals) That he did ap- 
oft re in due Time and Place from the Definitive Sentence 
), cunced by the Inferior Judge in ſuch a Cauſe, and 


ut ſuch Perſons, or from certain Grievances, Cc. 
| allo that the ſaid Inferior Judge from whom it is ap- 


is and Place, by Vertue of an Inhibition taken _ 
Wi | „„ 7 this 


y all manner of Charges which ſhall afterward be taxed 


w for that purpoſe doth depend, (viz.) Ten Days, or 
Time allowed by the Statutes of this Kingdom, (Scil.) 


it the Time for proſecuting this Appeal is in depen- 


ec, and the Party Appellate, were inhibited in cue 


at Charges were made by the adverſe Party until the 


aid Party appealing ; which if ſo, they ought to be 


— — Py 1 9G — _ _ ARON — — — | hs 
e nr wifi 
this Court, as may appear fully by the Certificate mat emp 
thereupon, and remaining in the Cuſtody of the Regiſtering | 
And that notwithſtanding this Inhibition, the aid Jadg 
from whom it is appealed hath proceeded in the ſj | 
Cauſe, attempting againſt the ſaid Inhibition: And her 
he muſt expreſs particularly what thoſe Things are, which 
are ſo attempted by the Judge and the Party: And the f. 1 
be muſt defire, that theſe Things ſo attempted may be 4 
voked in the firſt place. Then (if theſe Things fo alecg 2.2 
cd are not denied by the Party Appellate) the Judge, . Cl 
+ Leif. de 4p. Whom it is appealed, + ought to revoke the ſaid Things (WF £# 
». 76. plures attempted. to be done by the Inferior Judge, Cc. as a3. 1 
| ponuntur'caſu!, ſaid - . for this Allegation, touching the Revocation of 4. 1 
8724. ar. 76. os Things attempied, Cc. is wont to be made in the Pre Y 
| wum.$0.4uando Of the Proctor of the Party Appellate. But if the My he 
_ poſſint ſeu non ters ſo alledged are denied, then they ought to be prov 2 
Peſſat revecas by. the Acts of the Court of the Judge from whom 5. I. 
r 0 appealed, and the Certificate of the Inhibition: Or el en 
—— 5 by Witneſſes, if the Things fo attempted to be done wi 6. 7 
F. 145. ni. attempted out of Court by the Party Appellate, a irt 
bil novari,n,z. then they are to be revoked as above, and the Party ſo d Te, 
Robert. Loncel- nying them is to be condemned in Charges, which wil 
b. tr A Party appealing is put to in the proving the fame, I He 
| 8 % Party appealing may alſo call the Judge, from whom beg De 
Pref. v. 20. Peals, to anſwer in a Cauſe of Contempt, and may ois man 
Gail 1. 0.147. the Premiſes ; and if the Things attempted (as beloMothe 
1. . G 0.148. are made appear, the Judge to whom it is thus appeatghlMClients 
med. 8 -— ought not only in the firſt place to revoke all and lnguiWMccoun; 
Ales. proceſs the Matters and Things fo attempted, but alſo (f Wire: 
| Comeral. tit. requeſted ) he ought to condemn. the ſaid Judge lo sor 
25. 1. 20,21, tempting, and the Party Appellate, in ſuch Charges n Writi 
25. are made, and alſo puniſh them at his Pleaſure. And oi) for 7 
ſerve, That if the Party appealing will proceed in this me, , 
ſineſs about the Attempts, he is not compelled to prok Umiſſe, 
or proceed in his Cauſe of Appeal, until the Attemps Wit is App 
firſt diſcuſſed and retracted ; at leaſt that ought to be Appea 
requeſted, leſt he ſeem to recede from them: Yet le tim 
aid Party appealing ought to take Care that bis A el: A 
de not deferred, whilſt he is proſecuting his Caule 4 15 
100-1069 ee Tv tem de Jud 


r 


tempts 3 which inconvenience, he may eafily remedy, = ji 
ing liberty to proceed in both together.. 


1. The Form of the Party Appellate bis Appearing, and 
r Dn ng 
2. The manner of diſmiſſing the Party Appellate with 1 
Charges, if the Party Appealing being cited to Proſes R 
ings { cute, doth not appear. EFF 
on 3. Ihe manner of Alledging that the A ppeal is deſerted. 
U 4. Tbe manner of deſerting the Ms if it be not Pro. 
rele ſecuted and Certified, within the Term or Terms, aſ- 

ie My ſened by the Inferior Fudge, for that parpeſe And 
pro what Cauſes may be objefted to binder ſuch deſertion: 

om it 5. Tbe manner of deſerting the Appeal, if it be not 
Or oi ended within the firft Near, and the Petition thereupon. 
ne wlll 6. The manner of giving a Libel in theſe Cauſes, and de- 
te, a firing a monition to Tranſmit the Proceedings and 4 

ty b em Proyatory. e 


;hich U 


"He Party Appellate being to appear, his Proctor ap- 


16, Ul 
m hed | pears before the Judge, tro whom it is Appealed; on 
ay obs manner, J. M. under Proteſtation of not conſenting 


s beſoreaWothe Judge of this Court, as a Competent Judge on my 
appe i Clients behalf, nor Proroguing his Juriſdiftion upon any 
d ungut count, further than by Law I am bound, (and this my 
(fi dceeſtation being ſafe and accounted as repeated in al! T 
ge ſo sor Things, done and to be done) I exhibit my Proxy — 
barges WP Writing, or at the Acts of Court (if he be conſtituted ä 
And 0880) for N. the Adverſe Party, and I make my part for the 
in this Meme; and I defire a Libel, or elſe that my Client may be 
o prolecaiimiſſed, and theCauſe remitted to the Judge from whom 
temps WM 5 Appealed, together with Charges. And then the Par: 
to be! \ppealing muſt either give in a Libel, or elſe he muſt 
etre time until the next Court-Day, in which to give his 
his Apel: And obſerve that the aforeſaid Proteſtation is very 
zuſe of Wife, leſt the Party Appellate, ſhould ſeem to conſent 
temp ihe Judge, to whom it is AW 5 if 
| 2 If 
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2̃. If in caſe the Proctor Appealing, hath been Lawfil 
ly cited to Proſecute his Appeal, the Proctor of the Pary 
Appellate, muſt draw a Certificate upon the Citaticn 
which was taken out to that effect, (accord ing to the uful 
form of Certifying them) and upon the Day mentioned i 
the Citation, for his Appearance, the ſaid ProQtor of th 
Party Appellate, rauſt (under the aforeſaid Proteſtation) 
Exhibit the {aid Original Mandate, with the Certificat 
thereupon, and he muſt accuſe the Contumacy of M. th 
Party pretending an Appeal, being cited ro appear on thi 
Day, in this Place, in order to Proſecute his Appeal unde 
Penalty of final diſmiſſion, and remiſſion of the ſame, u 
the Judge from whom it is Appealed, and of diſmiſond 
_ theParty Appellate, and alſo under Penalty of condemning 
Him, the ſaid Party Appealing in Charges made and tok 
made on the part of the ſaid Party Appellate, then th 
Judge cauſeth the ſaid Party Appealing ſo cited as aforcliil 

to be called (by the Crier of the Court, that is, the 4 

. Paritor, or Beed le, or in his abſence any othei) three time 
ublickly ; and if he appear not, then the Judge at th 
Petition of the Proctor Appellate aforeſaid, doth Pri 
nounce the ſaid Party Appealing to be Contumacious, ul 

in Penalty of ſuch his Contempt, he doth diſmiſs the Fin 
Appellate with Charges, and doth remit the Cauſe vat 
to the Judge, from whom it was Appealed,and doth lice 
him, to proceed in the principal Cauſe, begun before hi 
notwithſtanding the Inhibition, which was raken out by! 
Authority. And then the Judge, at the Petition of f 
Party Appellate muſt Tax the aforeſaid Charges, to! 
fum of Thirty Three Shillings, Four Pence, and Dects 
Monition for the payment of theſe Charges, Cc. and d 
ferve, that in this Caſe, (viz.) for the not Proſecuti 
this Appeal, and by the Style of all the Courts of the 41 
biſhop, it hath been uſed (time out of mind) tht! 
Schedule of Charges is offered, nor any Oath Admin 
upon the Taxation of theſe Charges, às in other Tad 
of the Charges of Sute; but re, how far this Cube 
of the Court, is available againſt the Laws, 0 . 
that a Taxation of Charges, without an Oath 15 J 
Though Mr. Clark faith, he never ſaw the Cafe £999 


rel 


r 
* 
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nhl rde, that is as to the otniffion of the Oath, upon the 
Pay Taxation of theſe Charges, which are thus ſaid to be due, 
ation, WW by the Style of the Court. e a 
ulul 3. The Proctor or the Party Appellate, being to alledge 


ned that the Appeal is deſerted, muſt ſay on this manner; 1 


of te do 1 that the pretended Appeal, interpoſed on the 

part of V. in this Cauſe, is deſerted, referring me to the 

_ * AQts of this Court, and to the Laws: WheretoreI deſire, 
the 


that firſt, and before all things, this Appeal may be Pro- 
F nounced for deſerted, and that the Cauſe may be remitted 
to the Judge from whence it was Appealed, together with 


on this 
unde 


pod may likewiſe aſſign to hear his Sentence then too, if it 
 defired of him, and if the Cauſe be not deſerted: And 
ay fo often aſſign to hear his pleaſure thereupon, until 


the Ap 
ree tins 


me, i the Charges. Then the other Party denieth theſe things, 
ona fo alledged by M.) to be true, and doth proteſt as to T 
eme nullity of them, and defires that Sentence may be 4 

nd toren in the Cauſe. Then the Judge aſſigneth to hear his | 
m dleaſure upon this deſertion, againſt the next Court Day, A 
orelal 137 


ze at tie be informed as to the Acts of Court, and the Law: 

oth rnd if the Appeal is deſerted, then muſt he Pronounce ſo, 
ions, M icber with the Living Voice, at the Acts of Court (which : 1 
the ku called an Interlocurory Decree) or by his definitive Sen- 15 L 
auſe ace: If it be by the Interlocutory Decree, then the ö 
th lien udp: faith thus, We Pronounce the Appeal interpoſed by f 
fore li M to be deſerted, and we remit the Cauſe to the Judge, "A 
out by M from whom it was Appealed, together with Charges, and 

on of UW: condemn the ſaid arty Appealing, in thoſe Charges. 

es, 10 "i" then a Schedule of Charges being offered, the Judge 

d Det uſt Tax theſe Charges, and Decree a Monition, as was 

c. and Mid, when the Sentence is to be put in Execution. 


4 Now although by the Law, a Year be given, in 
{ thc Aa uch to Proſecute, and Determine an Appeal (which is 
that led the Primum Fatale) yet the Judge from whom it is 
mini ppealcd, may abbreviate this Year, + as to the Proſecuti- 8 : 
Tax thereof; and ſo ſoon as it doth appear to him, that an wes, 1 
is Cuba ppeal is interpoſed from his Sentence, he may appoint tio, Se. 11. 
rar, Appealing, a time to Proſecute the ſame, if the Ode. Cam. p. z. 


2 i : 
- ö — . ] ‚— nrarac aw ate 


1 15 10 OVerfary requeſt it: And like as the Appeal is deſerted, if“, 30. n. 
ſe co Patty Appeal; roſe it. With] . 
e Appealing doth not Proſecute it, within the Term 1. 22. | 


þ allowed 
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© #:atheCorts , J. Seeing the Laws do ſay, that an Appeal ought toe 


Fe. From the concluded, and to that end, that he often do call up 
giving in of thethe Judge to Pronounce his Sentence thereupon, or elſe 


| Fence, Lord which if he doth not, the Party Appellate may alledg: 


lr 8, Appealing (or if he dorh not, the Party Appsllare) 


212 _ Ihe Practice of i ART v. 
allowed by the Law, for that purpoſe; ſo likewiſe, if he 
doth proſecute the ſame within the Term appointed by the 

Judge for that purpoſe, it may alſo be ſaid to be deſerted, 
here may be many Cauſes or Impediments urged, in or 
der to hinder this deſertion, and get the time or the Fs 
tale Juris & hominis Prorogued : Of which Cauſes z 
poke at large, in the ſecond Paragraph of this Chapter 
at the Eighth Number, | 


of the Lord determined within the Primum Fatale, that is, the fis 
Arch-biſhop of Year, or otherways the ſame to be deſerted. Therefore 
Tork, er let the Proctor Appealing take care, (though he have Ap 

a4 2 pealed in due time and place, and hath cauſed the Party 
order and me- Appellate, to be cited to anſwer in a Cauſe of Appeal, 
bod in the pro-and hath got the Proceedings, of the Judge from whom 


ding, 7 7 
Fla, Fig les he Appeals, tranſmitted) that he inſiſt, to have the Cauſt 


Libel ti Sen- let him however proteſt his Diligence in that behalf 
C bol mondſley 


99 9 8 that the Appeal is deſerted, and the Judge ought toPro 
. a Nena nounce upon that firſt Article of deſertion. IH 


others whether 6. After both the Party Appealing and the Party Appel 7 

. the ſaid late do appear by their Proctors, before the Judge t 5 
: _ eee re. whom it is Appealed, the Party Appealing mult (in thai xT 
9 vas 7 YZ uſual and ordinary form of Words) give in his Libel, an | 7 
ſes or Plenary defire that it may be proceeded ſummarily, & de plan. - 
 Canſes in tbe And in all things, it muſt be Decreed by the Judge, and ks ; 7 
Frſt ger, yy dueſted by the Party, as above, where the Libel is giv f 4 
mn Lend Choi. into Court, in the firſt inſtance, *this only being except 4 7 
mnondſleys Ap- that before the aſſignment of the Term Probarory, 1l * 1 
peal, and one Party Appealing may deſire that a Monition may be Us p- 
a wean, creed againſt the Judge, from whom it is Appezled, a 1. T 
2otin & Rich. the Writer of his Acts, to cauſe them to tranſmit before H „ 
mond. 2 of Au Judge (to whom it is Appealed,) againſt ſuch a Day, 0 6. I 
guſt. 166 4. Sute whole Proceedings, and all Things whatſoever acted nk 2 

Is cant eſted, &c. ꝗ one (before the ſaid Judge from whom, & c.) int 7. U 

| oe te in. Cauſe 3 which the Judge Decrees, appointing 2 cls , 
#erloc. & 4p- Day for tranſmitting the {aid Proceedings. Then the Fa © 


— 


farb Ff e. 

* ask 2 Competent Term to be aſſigned to prove the ſaid Li- 

nei bel; to which purpoſe, the Judge appoints the Court Day, 

no MW following the lame Day, which was appointed for tranſ- 

e mitting the Proceedings. And here it is to be obſerved, 

chat Every Cauſe of A peal retains the nature of the prin- 

pier cipal Cauſe, as it was Inſtituted before the Inferior Judge, 
and ought to be proceeded in the ſame method, as well 


6 B&- 8 WY 


tobe in the Conteſtation of Sure, as in the Concluſion of the 

e ir Cauſe, (ps.) Summarily in Summary Cauſes, and Ple- i 
refore arily in Flenary Cauſes : Though this faileth in Cauſes 2 
ie bp ef Appeal, before the King's Delegates, for by the * Larf. c. qu. — | 
Pars if King's Commiſhon, the Cauſe is ſo Delegated, that they nam,n.1 2. per | 


ppell Ira) proceed Summarily in it. And theſe Judges wefe " 
whon ont to proceed ſo always, though the Original Cauſes. WO 
Cauſe ere perhaps Plenary. e e | 
1 Upon e 1 Y 
or ell | 8 ä 1 
allegt V 
of . The manner of Exhibiting the Proceedings of the * 
appel Judge, from whom it is Appealed, before the Fudge to ; 
age u — 7 Appealed : And Taxing the Charge of _ j 
Mats: ranſmſfion. Bs ; 5 
* 2. The manner of Compounding with the Regiſter of the f 
Py 2 1 _ to whom it is Appealed, for inſpecling the Pro- . 
ceeammgs | „ ö 
a 3. The order in producing Proofs in theſe Cauſes of 
2Xcepted | * 1 5 = | | we. oY 
ow. be manner of Exhibiting the Inſtrument + of Appeal + Species In- © © + 
00 De read before the Judge ad quem in pray Hobs the firumentoram 
0 3 al Proftor of the Party 1 aig Pt > 2 mm 
befor ſ. The manner of Exbibiting an extrajudicial Inſtru- 7. u. 1 
Day, 1 „ , ene made out of Court. SE 
\Ned al 6. What Solemnities are required, that a publick Inſtru- 


nent be made Authentich. 

7: Who ought to keep the Appeal after it is read. 4 
In what caſe an Inſtrument makes no Proof, unleſs. 3 
ihe contents of it be proved. . | 
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pam, abb. 2. Seeing an Appeal from Grievances, * ought reguli-Wcarce 


The Practice of the PART y. 
1 Proceedings of the Judge, from whom it is 4p 
pealed are to be Exhibited before the Cauſe is con- 
cluded, (vis.) ſome of the Proctors of the Court / if 
the Regiſter of the Judge from whom it is Appealed, be 
not preſent) who is not a Proctor in that Cauſe in which 
the Proceedings are to be Exbibited, muſt (in a form of 
Words) on the behalf of +: Judge from whom, Ce. 
and of the Writer? preſent theſe Proceedings 
Then the Proctor of rhe Farty Appellate, or perhaps fon 
other Proctor, who is particularly inſtructed by the Re. 
giſter, is wont to take care, that the Judge do Tax thele 
roceedings (rhat is) that he write at the end of them, 
what ſum the Party, at whoſe Inſtance the Proceeding; 
were tranſmitted ought to pay to the Regiſter of the 
Judge, from whom it is Appealed, for the tranſmitting of 
writing the Proceedings, thus tranſ{mitred : And then he 
muſt deſire a Monition may be Decreed againſt the Pim 
Appealing, for the payment of the ſum Taxed, up rg, 
ſome certain Day to be appointed by the ſaid Judge, 70 MWMWforei: 
Taxing the fame. 925 0 lon; 


in Conſil.vol.1, ly to be proved or juſtified, by the Proceedings themſclve, Wy the 
con., 2. Self. and the Acts of the Judge, from whom it is Appeals! erase, 
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 Ttem etiam 


and although ſome Matter, or Allegation were given (in kaling 
a Cauſe of Appeal from a definitive Sentence) before te be pr. 
Judge to whom it is Appealed, by the Party Appealing e wo 
and the Party Appellate, and it is not known either to he 7 
Parties in conteſt, or the Jnoge, which was firſt give Moder 
and whether or no, Witneſſes were produced and examiner this 
upon ſuch Matter, and their Sayings and Depoſitions pe wa 
liſhed, unleſs by inſpeRing the Proceedings of the Ju Pr. 
from whom it is Appealed : And ſeeing alſo if the wihcr of 
Proceedings, are not truly and fully tranſinicted,or it . to d 
are vitiated or corrupt in any thing, (as it ſometimes fg cnce ; 
out) then this cannot appear, unleſs the Proceeding) iumacic 
the Judge ftom whom, Ec. be inſpected: And becauf , be E 
ſo informations in matter of Fact, (that is, as to the 7. cd 
ner of proceeding, and the things alledged, propound? Ulpe i; 
and proved, in the firſt Inſtance) cannot be g1\®' 
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T PART V. | 215 
— he Advocates 0: the Judge to whom it is Appealed, that 
o Sentence may L pronounced in the Cauſe, unleſs the Pro- 
8 Ap eedings of the Jud e from whom, c. be inſpected; leſt 
s con. Wherefore the Parties, either Appealing, or Appellate, 
t (if Gould (to their great Charge) be compelled to get theſe 
0, de Proceedings Writ out, or Exemplified, and leſt the Pro- 
which Wſecdings ſhould be ſtopped in prejudice of the Parties 
2m of Wh: Sure)until the ſame be ſo Writ or Exemplified : There- 
n, Ur, ore to avoid theſe Charges, and the ſaid Delays, the Par- 
edding. ies are wont to compound with the Regiſter of the Judge, 
s joe o whom it is Appealed, for an inſpettion into theſe Ori- 
he Ne. inal tranſmiſſions, on this manner (vzz.) the Party Ap- | 
x thile healing (ſeeing the Proceedings were tranſmitted up to this 
them, Wuperior Judge, at his Range) is wont and ought to pay 
ecdings Nor the inſpecion, into theſe Proceedings, a fourth part of 
of the de ſum Taxed (as is a foreſaid) for the tranſmitting the 
tting a WWme : But the Party Appellate, becauſe he paid nothing 
then de Nor the tranſmitting the Proceedings, is wont to Pay a third 
e Pam Wart of the ſaid ſum Taxed. And leſt the Party Appeal- 
„ Upon ng, (having taken care perhaps to get the Proceedings 
Age, b boreſaid, to be delivered to him) ſhould detain the ſame, 

o long in his cuſtody, ſo that the Party Appellate can 
regulit-WWcarce get opportunity to view the ſame ; and fo contrari- 
mſelveʒ Wy the Party Appellate, ſhould get them into his Hands to 
pealcs I eruſe, and doth keep them ſo long, that the Party Ap- 
iven (healing has not an opportunity to peruſe them: Therefore 
-Fore ebe Proftors of the Parting ſo peruſing theſe tranſmiſſions, 
zpealing re wont to lay in a Bond to the Regiſter, (or a Pawn, or 
er to de we Teſtimonial under their Hand, (viz.) a Subſcription 
given nder their Hand, in a certain Book kept by the Regiſter 
x2minel or this purpoſe) that upon ſuch a Day, ſuch a Proceed- 
ions pues was delivered to him, and that he will reſtore the 
he Jud7 iid Proceeding, when it is required of him : And if ei- 
he whiter of the Parties (being requeſted ſo to do) doth de- 
or if we to deliver the ſame, the Judge is wont to deny Au- 
ies lll ence in the Cauſe, until it be done: And if he is Con- 
eding) "unacious, and refuſeth peremptorily to do it, he ought ; 
ecaul: N be Excommunicate for this his Contempt. Or if the 
) the 0 toceedings are detained by any other Proctor, then the 
pound ule: is wont to ſuſpend him, from Executing his Office 
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The Praffice of the PARTY, 


PART 


as Proctor, in any Cauſe whatſoever, until he bring in Wl jim ) be 
thele Proceedings.” of the P 
3- In a Cauſe of Appeal from a definitive Sentence, itis in by hit 
Lawful both for the Party Appealing, and the Party Ap. WM diction c 
pellate, to alledge things not alledged before the fuk alledge | 
trom whom it is Appealed 3. and to prove things not pro jnſtrume 
Wo ved, ſo as the publication of the Witneſſes produced in lick, and 
8 + Publice 1, the firſt inſtance, hinder.not. But it is otherways in a Jas ſuck : 
_ firumenta di. Cauſe of Appeal from Grievances, which ought to be pro N aged anc 
viduntur in ved, by the Proceedings, and the Act of the Judge, from WM ner and! 
| Judicialia quewhom it is Appealed ; unleſs the Grievances upon which [Allegati 
—_ funt it is Appealed, are omitted, and left out of thoſe Pro Juſtice m 
auch; 5 hie ceed ings ſo tranſmitted, or that the Judge, from whom it repeated 
 Intendungur. is Appealed; or his Regiſter, hath refuſed to enter theſe WW Proctor « 
eſemb. parat. Grievances into the Acts, which the Party Appealing ſup laſtrume 
fue jude ng poſeth himſelf grieved upon. lick alled 
1 . e deb. F Though the Appeal were read and interpoſed, be. of the 1. 
fFeniſ. verb. ap. fore the Judge, to whom it is Appealed, at the time bare bee! 
pellatioSett.17 granting the Inhibition, as is frequently done, when its N Aor of tl 
2 -olgg 7 f Leg Appea led from an Excommunication, and this Appeal re bath fait! 
in rub. Cod, de ma ineth at the Acts fof Court (that is, in the cuſtody of the iſan Anſwe 
fide Inſir.n.4.5, Regiſter of the ſaid Judge, before whom he \ppeals) Party Ap 
* Inſti umenta yet ſeeing it was read in the abſence of the Party Appel But if tf 
dad concluſ. late, it is neceſſary that this Appeal be Exhibited in Court, Court D. 
| 6607 refine before the Cauſe be concluded, * in preſence of the ad ppellant 
Weſemb. ubi verſe Party therefore the Proctor of the Party Appealing, tte Nota! 
ab. n. 5. col. muſt (in his uſual form of Words, acquaint the Judgs \ppealing 
 B893."it.D-cap. that in ſupply of the Proof of the Contents of his Libel, Mien, then 
Ln lat already given in by him in this Cauſe, and alſo to founder he be 
Maranta in au- the Juriſdiction of the Judge of this his Appeal, he doth y the pt 
reo ſpecul. judic. Exhibit the Appeal already by him interpoſed in tt the ſai, 
part. .n, 26:Cauſe, and remaining at the Ads of this Court, thit 13 Wulties, M 
el, 82g in the cuſtody of the Regiſter. + And obſerve that in üg is very 
& quando ſing Caſe, there is not any Allegation, or anſwer of the f octors, 
erbibenda. Etor of the Party Appellate required. © Wn and: 
T Weſemb. ui 5 Alſo before the Cauſe is concluded, the Prottor elt deny 
7705 hog the Party Appealing, ought to take care that this a Appeal. 
Sebaſt. Aim. (though made out of Court, f and read before a No t and fo; 
Seek. y Sed. Publick, and drawn into the form of a publick lane el. But 
by the ſaid Notary Publick, that is, being Exempliterd ith been 
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iſm) be Exhibited, according to the uſual form, in ſupply 
of the Proof of the Contents of the Libel, already given 


n by him in this Cauſe, and in order to found the Juriſ- 

Wh ciction of the Judge to whom he Appeals: And he muſt 

Wh :lledge that the Notary Publick, by whom this publick 

„ 1nftrument is figned,is an Honeſt and Lawful Norary Pub- 

n WF lick, and that he is commonly reputed and taken for, and 
ss ſuch an one, and that all and fingular the Premiſſes, 
aged and done, are true, and that it was Appealed, in man- 
m ver and form as is contained in the ſaid Inſtrument; which 


Proctor of the Party Appellate, doth not confeſs that this 


have been made as is therein contained.) Then the Pro- 


. Appellant, or at leaſt, if he anſwereth that he believerh not 
ing, be Notary, or rather that the Perſon, (whom the Party 
0g: WP ppealing pretends to be a Notary Publick) is ſuch an 
aba eve, then the ſaid Party Appealing ought to prove whe- 
ound der he be ſo or not, which may cafily be done by Exhibit. 
doth} fer publick Inſtrument, obtained (upon the creation 
maß l the ſaid Notary) under the Seal of the Court of Fa - 


Eulties. Which publick Inſtrument, ſeeing the Seal put to 
tis very Authentick, and ſufficiently known to all the 


mn and acknowledge this Seal (for no Honeſt Man can 


tor A ell deny it,) and this Confeſſion is ſufficient for the Par- 
"oy J appealing, to prove that it hath been Appealed in man- 
0 


kt and form as is Specified in the ſaid Iuſtrument of Ap- 
ele. But if the Notary who Subicribed this Inſtrument, 


known 


Allegation of his he muſt deſire may be admitted, and that 
Juſtice may be done, &c. which being ſo admitted, and 
repeated in full force of its Poſitions and Articles, if the 


luſtrument is Subſcribed, and figned by the Notary Pub- 
lick alledged, (for the confeſſion of ſuch Subſcription, Ec. 
of the Inſtrument by a Notary, . proveth the Appeal to 


Qor of the Party Appealing, is wont to Swear, that he 


bach faithfully put this Allegation, and doth defire that 
th: an Anſwer may be given thereto, by the Proctor of the 
ils) rar Appellate, againſt the next Court, upon his Oath : 


But if the Proctor of the Party Appellate, on the next 
Court Day, doth deny theſe things thus alledged by the 


ottors, the Proctor of the Party Appellate, is wont to 


* k ath been Notary for ten Yeats together, and has been 
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We Practice e the Party 


Publick, for that time, it is ſufficient that the aforeſgil 
publick Inſtrument be Exhibited by the Party Appealing 


verſe Party, nay although the ſaid Proctor doth deny both 
ſed, in Cauſes where he was concerned, And here the 
het uſe, that (when the Inſtruments of Appeal are Exhihi 


ted) the Party Exhibiting this Inſtrument is wont to al 
ledge, all and fingular the things contained in the ſame are 


To ated and done, as is there expreſt. However let the 


Swear as to the truth of them; for the tenor of the whole 
Appeal is wont to be inſerted in the {21d Inſtrument e 


they are really inflited by the faid Judge, and impoſed 
nd i 


| Oath be taken by the Proctor alledging the Pronil 
(Sci) that he hath faithfully propounded the fame, a 


ART 1 


ye MEN 
zent Was 


known to the Court and the Pl udgeas ſuch (havingdram 
ſundry publickInſtruments of the likenature and Exhibited 
them, and left them at the Acts of Court, of the ſaid lug 
or if he has been reputed as an Honeſt and Lawful Notan 


and that he do alledge as above, and that will make progf 
of it ſelf, without the Confeſſion of the Proctor of the Ad. 


the Allegation and the publick Inſtrument aforeſaid: and 


this Mr. C/arke ſays he hath often ſeen and known pri. Ne Party 


> ſubſcril 
me as be 
gdoth n 
ſtrumen 
e ſtate o 
den the l 
punded 2 
ime and 
lings co 
e Procee 
r otherwy 
6. Now 
tent ma 
e directe 
wn in t 
te Matte. 
one. 3. 
the Mo 


Proctors Appealing are to be admoniſhed, that though it 


true, and were done and acted, as is therein expreſt, 2 
before : Yet if that Inſtrument and Allegation, were de 
nied by the Proctor of the Party Appellate, then the 
Proctor Exhibiting this Inſtrument, and making this Allegi 
tion, may refuſe to take his Oath that he hath faithfully put 
this Allegation, and that all and ſingular the Matters and 
Thingscontained in the ſaid Inſtrument are true, and were 


Proctors take heed for the future, how chey alledge thok 
Words laſt recited, eſpecially let them beware how they 


Appeal; which if ſo, Mr. C/arke Appeals to their Conlc: 


ences whether or no, all the Grievances, the [niquities cd 
the Nullities and thoſe pieces of Injuſtice, inſerted in the toe a 
aid Appeal, (which they pretend are inflicted vpon then woes, 
by the Judge from whom they Appeal Jare true, that is, tu Ie 


The nan 
lis Inſtrur 
uthority 1 
F * 
de Spec 
th Subſcy 
I that No 


is contained inthe ſaid Appeal © A they are not truh 


(as often falls out,) then with what Conſcience, can to 


that the things contained in that Inſtrument are true? Ibe | 
fore for the future, let them omit thoſe general V n 
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ar v. Eccleſiaſtical Courts. „ 219 
— me mentioned, and alledge only that the publick Inſtru- 
» nt was Exhibited, and is Subſcribed with the proper 
5 ame, and the wonted Seal of N. the Notary : And thar 
10 e faid N. was and is an Honeſt and Lawful Notary Pub- 
- , and is commonly reputed and taken to be ſuch ; and 
> ſat the Appeal mentioned in the ſaid Inſtrument was made 
10 d interpoſed, before the ſaid Notary, in the Day, the 
oth lonth, the Year, the manner and form Specified in the 
ia Inſtrument : And if as is above ſaid, the Proctor of 
. Party Appellate, do either confefs that the Inftrument 


ſubſcribed by the Notary, as isalledged,or doth deny the pe materia in 
me as before; yet if the Party thus alledging and Exhibit. qua debent In- 


4 g doth make appear that the Perſon Subſcribing the ſaid /frumenta ſcri- 
| 1 Miftrument, is a Notary Publick, or that he hath ſtood in 1 2 
ee ſtate of a Notary, for ten Years rogether, as above, ares reguirun- 


unded : Viz. that it was Appealed on bis behalf in due biſce reperias 
ime and Place, in this Buſineſs, and that the Matters or of Wahi, 
kings contained in this Appeal, ought to be juſtified by fat. Fn... 


6 Now this Extrajudicial Appeal, or rather the Iuſtru -%. edition. 


re Went made upon an Extrajudicial Appeal, ought firſt to cen, 
10 e directed to all faithful Chriſtians. 2, It ought to be al fl. ja 


wn in the name of the Notary Publick, before whom/ſirumenti re- 


te Matters contained in this Inſtrument, were acted and 3 ſhe 


obe. 3. The Year of our Lord, and the King, the Day j,p,. editiun. 


nt 0 ; A 
nc the Month, and the Place, (in which the ſaid Matters Sed. breviter. 
ie contained, were done and diſpatched) are alſo to be Lan. & no 
ue rrted. 4. Witneſſes are to be preſent, at the time of 4 r. . 5, 


patching the Premiſſes, whoſe Names are to be Specified 4% 45% in 


ele Inſtruments are doubted, the Witneſſes may be found. Con. 6 4. vol. 4. 
The name and ſurname of the ſaid Notary, who draws F, in forma 


lit there are many Notaries of the ſame name, it ought recitatæ a b. 

be Specified particularly, which of them it is, who C ke late e. 

ith Subſcribed this Inſtrument. 6, Alſo the Sign or Signet ie £ 

that Notary, is alſo to be put to this Inſtrument : For pradigie, * 
| a | very 


jen the intention of · the Party Appealing, is ſufficiently tur, plenius de 


e Proceedings of the Judge, from whom it is Appealed, ae fidelnſtruam, = 
r otherways, as is ſpoke afterwards. Alciat. prax.de 


this Inſtrument, with their uſual Habitations, that ſo if lian. Alexand. 


ttt id Notary, Who dr: ; 
ti luſtrument, oughir alſo to be inferred, and by Wharf, ot Dong 
i etbority he was created Nota ry, and where he was bornz nis folenn. hie 
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tary dremthat Inſtrument. 7. At the end of this publick 


Laſtly, He muſt alſo teſtiſie, that the aforeſaid Witneſſi 


it is expedient that the Notary take care, that the Witreſ! 


poſeth, and upon which this Inſtrument is made) that f 
were interpoſed, the Witneſſes having viewed their Hands 


Premiſſes yea or not: And theſe Solemnities we are t 
underſtand, as peculiar to all publick Inſtruments. 


Notary Publick, after the Appeal is read, or interpoſed 
they take care to get the ſame Subſcribed,and then take it 
into their own cuſtody, and keep it until they are neceſſi 
rily eampeney to exempliſy the ſame, into the form ofa 


they may eafily add to, or Subtract from this Appeal 


_ cuſtody of the Notary ; for admit the Notary do Die bt 
of a publick Inſtrument, how can a publick Inſtrument © 


peal been found in the cuſtody of the ſaid Notary,amongl 


te Notar 
, if b 
dye, in the 
Ay well, 
jonet of 
arty cone 
ent, touc 
ſo reque 
finding 
the ſaic 
rms is 
Years a; 
8. If th 
reſald, 
ublick, 
latter, (7 
je Year, 
ck who 
puſhold, 
indred t. 
your the 
oof of 11 
oreſaid l 
Tit the 
lotaty w 
erſon, 1 
lient (he 
dverſary 
e Notai 
ad ard i 
love the 
oreſaid, 
Ir this re 
Vimeſſes 
al. If 
tity th; 


every Notary hath ſome certain, and particular Seal, that 
by looking thereupon, although the Notaries Hand he un. 
certain, yet it may appear by the Seal it ſelf, what Ne 


Inſtrument, the Notary is wont to teſtifie, that he waz: 
ſpecially requeſted to draw up this Inſtrument, 8. An. 


mentioned, were requeſted to give their Teſtimony ; And 


ſes do put their Hands to the Protocol of Appeal, (that ig 
the Original Appeal, which the Proctor reads and inter: 


if it be afterwards doubted, whether or no this Appes 


may eaſily recollect, whether they were preſent at the 


7. But one Corruption (Mr. Clarke obſerves ) hath 
crept in now adays; which is, that when the Prottors d 
the Party” Appealing, do Appeal out of Court, before 


publick Inſtrument, by means of which their keeping it 


in prejudice of the Party Appellate, which in all probabi 
lity they could nor do, if the ſaid Appeal were left inthe 
Hands of the Notary , nay it may alſo poſſibly injure tte 
Party Appealing, when the ſaid Appeal is not left in tte 


fore this Appeal is Exemplifed, and drawn into the form 


drawn upon the ſame afterwards ? Whereas had this A 


his other Writings,and Inſtruments of the ſame nature 


the time of his Death, then a publick Inftrument migit xy 
have been drawn upon it. For Notaries are bound, a |. ca 
are wont faithfully to keep all Writings, and things don . ho 
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by them: And it is to be noted that in ſuch cale, * 
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e Notary doth Die as aforeſaid, ſome other Honeſt No. 
u, (if he finds that this Appeal is faithfully kept as a- 
die in the cuſtody of the Notary ſo Dead, and doth know 
Ay well, the Hand Writing, the Subſcriprion and the 
jenet of the ſaid Notary) he may at the Petition of the 
any concerned, Exemplify, and draw up a publick Inſtru- 
ent, touching the finding of this Appeal, Witneſſes being 
ſo requeſted to be preſent, -at the time of looking for 
finding the ſame ; which Witneſſes are alſo to be named 
the ſaid Inſtrument : And this Ioſtrument Mr. Clarke 
firms is valid, and that he hath known it adjudged for- 
JJ... IT OG a : 
8, If the Inſtrument wants any of the Solemnities + a-T Qibur inſtr. 
refaid, it makes no proof, neither can it be ſaid to bez _ 
ublick, if it be raſed or interlined, in any ſubſtantial ta, & -* qd 
latter, (viz.) in the Names of the Parties, in the date ofcepriones contra 
e Year, the Day of the Month, or if the Notary Pub-*a4*m orivi 


> who drew this Inſtrument, be one of the Family ue, plene 


indred to the Perſon interpoſing the Appeal, in whoſe Inſtr. Sed. ſ ve. 


your the Inſtrument is drawn ; this Inſtrument makes no! mga 
2 3 2 | . | - | » £0. c. ex - 
vof of it ſelf, if rhe adverſe Party deny it, and if the , 44. 4 


tif the Adverſary do alledge, and prove, that the faid Quibus. Weſem. 
otary who drew this Inſtrument, was not an indiffterent?#4*-f.de fide 
lon, for the Cauſes aforeſaid. Therefore leſt your Sag i 
tient ſhonld loſe his Cauſe upon this account, (if your grun, & Sec. 
dyerſary do prove the Matters aforeſaid, objected againſtreper.inprincip, 
e Notary) yet if it be true, that the ſaid Appeal was 


reths * enſ. i 
x and interpoſed in due time and place, then you mutt toys. Fog 


tove the ſame, (as alſo the Raſures, and Interlineations cantralnſtr. per 
Iorelaid, (by the Witneſſes who were then preſent : And tot. Larf. in c. 
It this reaſon as is aboveſaid, it is very neceſſary, that the im de 
imeſſes do Subſcribe their Names, to the Protocol of A po 2 ; 
al. If che Notary at the end of the Inſtrument, doth abi bene nota 
tity that that was done by him, and that he doth there- de bac re, 
make the ſame ſo appear, and doth proteſt himſelfSchuffius conf 
dy ſo to do, that ſo all ſuſpition may be removed z5** bent. 1. 
this caſe all ſuſpition is removed, and credit is to be 
en thereto ; but we muſt underſtand this as to a Ly 5 

1U 


buſhold, one clothed by, or a Father, Son, or nigh of chentic, de fide © 


ty Sell. oſtenſa. 


ſoreſaid Defects appearqhy inſpeCting the ſaid Inſtrument ; Int. % Sen. 


"The Proficefels pr, 


Au Notary Publick only : For it is otherways (a8 w. 
ſaid before) in a Notary Publick, who is not an indi 


For ir is ſufficient that he do obtain the principal Ca 


rent Perſon, for then the Interlineations and Raf 
are to be proved by the Witneſſes, otherways the In Appeal 
ment availeth not. | 


SECT. 6. 


5 In what caſe the Party Ap ellate, (though Senteu ad eſteer 


is given againſt him upon the Appeal) yet is not 0M proved 
condemned in Charges. | ere kno! 
2, In what caſe, and when there ought to be a compuſthayment 


of the Charges in theſe Cauſes. 


| pſtance, 
3. The Judge of the 4 ＋ 1 though he gave a Reniſ 
7 


ppellate 


Sentence, on bebalf of the Appellate, yet may he oth the i 
ter the Cauſe is remitted, Tax Charges, and Extai his pat 
bis Sentente as to thoſe Charges. 2. lf th 
4. The tenor of a Remiſſory Sentence, with a (ond r a prea 
nation, and a Taxation of Charges, and an Exconni prove 
nication in the ſame, if the Party being adnoniſui ofs of 


takes no care to pay the ſaidiCharges. 

5. The manner of executing the Jaid Monition,and denou 
cinę the Excommunication, laid in the ſaid Sententt, 
6. The manner of renewing the ſaid Decree to f 
| Charges, or the Matter adjudged, by the Sentence 
7. It is Lawful to complain of the nullity of a Sentent 
or any other nullity before the ſame Fudge : Why 

be revokes not that nullity, what remedy. 
8. The nullity of a Sentence, or other Aits of 1h S 
perior Judge, may be alledged before the Inferior Jul 


ppealing 
tene, 
tted, a 
ſhall be 
lat ſeein; 
ppeal, | 
ppeal, b 
ulon is, 
Ithes, U 
onounce 
account 
tered th: 
contra; 
ce, for 
pot re 
at it. ya 
Huy, b 
Iy be {1 


FF I obtain Sentence on my part in the firſt inſtance, 
the Depoſitions of the Witneſſes, who make full prot 
of my intention, and if the Adverſe Party (having 
exceptions unknown to me,) doth not prove them in 
firſt inſtance, but in the ſecond ; he ſhall not obtains 
Charges expended, either in the firſt or ſecond inſtau 


al 


TY Fe : 
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1d that he be excuſed from Charges; but it is otherways, 
$ m4 1 eee PS, 
de Party Appellate doth give exceptions againſt theſe 
u imeſſes, and doth not prove them. Likewiſe if the Par- 
ne Appealing, ſhall obtain a Sentence, upon new proofs 
made in a Cauſe of Appeal) which reſpect not the me- 
its of the Cauſe, he ſhall not obtain his Charges of the 
it inſtance z becauſe the Party who obtained Sentence 
the firſt inſtance, is preſumed in good eſteem, and may 
iſt for the defence of the Sentence pronounced on his 
art, But this faileth, if the Party Appellate, were in 
nen ad eſteem in the beginning; that is, if that defence, which 
t 10G proved by the Party Appealing, in the ſecond inſtance, 
ere known before to the Party Appellate : To wit the 
un ment of a Legacy, or the Tithes Sued for in the firſt 
pſtance, by the Party Appellant, in this caſe the Party 
m:/oWppellate, ought to be condemned in Charges made in 
be ech the inſtances, though he probably obtained Sentence 
xecu t bis part, in the firſt inftance, . 
2. If the Plaintiff obtain Sentence in a Cauſe of Tithes, 
01.4 a greater ſum, or for more Tithes, than thoſe which 
nme proved, either by the Confeſſion of the Party, or the 
nia ofs of the Witneſſes, the Defendant hath jult cauſe of 
ppealing, and theſe things being proved, he ſhall obtain 
{enoWeotence, in which Appeal, the firſt Sentence ſhall be re- 
tent Red, as to theſe exceſſes; but as to the juſt Tithes, 
10 call be condemnatory : In this caſe therefore it ſeems, 
ence, Wit ſeeing the Party Appealing had juſt cauſe for this his 
:18pp:al, he ought to have his Charges he is at about the 
% ppeal, but not thoſe expended in the firſt inſtance: The 
on is, becauſe he did not offer that ſam, or thoſe 
be ies, which was really due, after the Sentence was 
Ju rounced in the firſt inſtance; and therefore he may 
counted malicious, and fraudulent, ſeeing he never | 
nce, Nerd that which was really juſt and due, And ſo on Maar nes of 
| proof contrary it ſeems, that the Party obtaining this Sen- af. Ihn. 


ce, for a greater ſum than that which was juſtly due, mf. de A bn. 
nin not renouncing this greater ſum, *lo ſoon as he knew Set ſi qui.Quot 


ain r ir was Appealed (from the Sentence) by the Ad- is quis did 
nſtan lary, but perſiſting in the Sute, he is alſo in fault, and af po! wg 
de ſuppoſed to ſtand Sute, out of an intention of tem, ibid. 
| Malice, 


4 4 unn in quinque- the ſum due: Then let the Proctor Appellate, take cin 


ö een 
r 8 rer 
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224 The Prallice of the PARTY 
Malice, and Injury, and ought therefore to be condemn 
1. De compenſ-jn Charges; therefore in theſe Caſes, a + compenſation d 
ede Ne Charges is to be made, for both of them deſerve to he 
nas n. 12,13, puniſhed. Let the Proctors therefore beware, in theſeCy. 
4 fi lata ſoles; (Sci) the Proctor Appealing, that in the Opp 
Sententia Con. on, and Proſecution thereof, he do proteſt expreſly, that 
denen c be will acquieſce in the Sentence, as to ſuch Tithes, d 
uus. Apel er, ſuch a value, and that he only intends to Proſecute the Ap 

& judex Ap- peal, as to the exceſſes aforeſaid : And let him offer to thy 
_ pellationis ſo- judge from whom he Appeals, (or otherways before the 


tum condem- judge of this Appeal, at the firſt beginning of the Sut: 


3 * ang 7.7 e - KY bc x! * re ; & $5} a. 3 ty s > : ? 7 ** PF 4:3 an." 1 of 


* 


PART 
then ad 
ence dc 
ng for t 
ommun 
he ſame 
arty wl 
hat he c 
he Day 

Thich ca 
Imoſt ez 
hom th 
ain, and 
iſe defi 
yment 
Ir. Clark 
the ſec: 
arty to b 
dinary! 
t Charp 
tion Pre 
Cmoniſh 
em, he 
Itted to 

unicato C 
e due, | 
des the 
IK theſe | 
ame, n 
It he m. 
twithſta 
locutory 
Charge: 
Necute his 
> or De 
It here 
aarges ar 


net illum vid- 


inta, adver- that (in the aforeſaid Caſe) he do in the firſt place, and 
m. jus (Scil.)hefore all things, renounce the benefit of the aforeſaid Fy 
| _ wehe ceſs either before the Judge from whom it is Appealel 
Ge ks inz. (and that within ten Days after the Sentence is pronoun 
gee ille viftorced, and in the preſence of the Adverſe Party) or befon 
| petiiz centum the Judge, to whom it is Appealed, upon the Day of hi 
333 * firſt appearance, and then if the Party Appealing dot 
24 eher l contend yet further, he is to be condemned in all th 
Obs.pra#.1.0b-Charges „ ay, 
152. n.3.Bald $ T is generally held, that the Judge to whom it is A 
* —_— e pealed, ſo ſoon as be hath pronounced his Sentence, a 
nu Sorel. hath remitted the Cauſe back to the Judge from whom 
in tit, de ex- was Appealed, his Office doth ceaſe, and is determined 
penſ. Set. nunc and he doth ceaſe to be Judge in that Cauſe ; and (u 
— videndum. Jeſs in the ſaid Remiſſory Sentence, he hath Taxed Chang 
of Sute, and alſo in the ſaid Sentence hath alſo Pronou 
ced the Sentence of Excommunication) that he cannota 
_ terward Tax Charges and Compel the Party Appealin 
to pay the ſame. Let in this Caſe Mr. Clarke faith, | 
*Alciat.deex-hath had it adjudged againſt this Opinion, (via.) that! 
penſis, Seff. though in the Remiſſory Sentence, or in the Interlocutt 
3 4% Decree aforeſaid, the Judge to whom it is Appe iled, de 
benden figremit the Cauſe back, to the Judge from whom it # 
facienda. ver. Appealed, and doth condemn the Party by the iid 5 
Ali vero ſen- rence, in Charges, but doth not Tax the ſaid Charges, ealing, 
Fen. tenz in © char Sentence, but doth reſerve the Taxation * of bon as 1 
METS. yet may he afterwards Tax the ſame, and Execute be be Pa 


num. 21. ence in that behalf; For if this is not Law ful in an laid C| 


- 
6 A. 


TY, Fe Cs 1 
—— _ * , — — — 3 ; 
hen admit that in caſe the Judge, by his Remiſſory Sen- | 
tence doth Tax the Charges, and (a Monition preceed- A\ 
ng for the payment thereof, upon ſuch a Day) doth Ex-. 1 
g 
j 
| 
| 


ommunicate the Party Admoniſhed, and refuling to pay 
he ame, as well now as then, and contrarily: But the 
arty who ought. to pay theſe Charges, doth ſo abſcond, 
at he cannot be admoniſhed to pay the ſame, be fore 
he Day which is appointed for that purpoſe is elapſed ; in 
hich caſe the Sentence of Excommunicarion aforeſaid, is 
Imoſt extin&t and determined. May not the Party to 
hom theſe Charges ought to be paid, go to the Judge a 
vin, and deſire this Monirion to be renewed, and like- 2 
iſe defire that a new Term may be appointed, for the 0 
wment of theſe Charges? Yes ſurely he may; and | 
Ir. Clarke ſaith it is a thing daily practiſed. Obſerve that 
the ſecond Monition, the Judge cannot Pronounce the = 
ty to be Excommunicate, as well now as then; but an 
dinary Monition is to be granted, as in other Monitions 
t Charges. Admit alſo that in this caſe of Excommuni- | 
tion Pronounced in the Sentence ir ſelf, the Party be "OS 
[moniſhed to pay theſe Charges, and for not pay ing | "= 
em, he is Lawfully Excommunicate, £7c. and is com- Ri 
ited to Priſon, by vertue of the Kings Writ, de Excom- | 
Wnicato Caprehdo ſo that the Party to whom theſeCharges - 1 
ih due, hath been at a great deal of further Charge, N 
idzs the Charges Taxed : Cannot the Judge in thilkale | | 
Ix theſe Contumacy Fees, and compel the Party to pay 
ame, notwithſtand ing the remiſſion afotcſaid?Mr.Clarke 
I) he may, and therefore he concludes as above, that 
tnithſtanding the ſaid rea ſon, that the Sentence or In- 
ocutory Decree were Remiſſory, without the Taxation, 
Charges, the Judge may Tax the Charges of Sure, and 3 
Feute his Sentence in that behalf, ſo as in the ſaid Sen- 1 
cor Decree, he hath condemned the Patty in Charges. 9 
| here it may be enquited, in whoſe preſence theſe — © 
urges are to be Taxed, for the Proctor of the Party 2 
praling, hath Executed his Office, and it is determined,“ Solvitir hee f 
von as the Definitive Sentence is Pronounced. There | apy on 7 
© the Party condemned, is to he called * to lee the a- 6 + 1 
ad Charges Taxed ; and * if he do not d 3, 
| 55 : —=— 4 
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(and v 


— they are to be Taxed in Penalty of his Contemy, 


Mr. Clarke faith, that he hath had it adjudged thus in this N pay th 
caſe, (via.) that wan the Sentence were Remiſſory, . aid P. 
with a Condemnationof Charges, but without a Taxation WM our M 
in the fame, and that if the Judge by the faid Sentence MW the fat 
or Interlocutory Decree, hath reſerved this Taxation of MW tempt 
the Charges, until ſome certain Day, and this without any WW Senten. 
interval, and undet one context of Words, (vis.) © We is wel 
* condemn N. in Charges, and we reſerve the Taxation 5, Thi 


©. of them, until the next Court Day, and we remit the 
_ © Cauſe back to the Judge from whom it was Appealed) 
and hath alſo Admoniſhed the Proctor of the Adverfary ty 
be preſent, to ſee theſe Charges Taxed, and a Day aftgn 
ed for the payment of the ſame, that then on that Dy 
ſo aſſigned, the Judge (in the preſence of the Proctor i 


DIOCUTE 

hich M 
pr letter 
pon the 
arty my 
Ippointec 


he appear, or otherways in Penalty of his Contempt) ation Pr 
 F Lanſranc.ubi may Tax theſe Charges, + and Decreea Monition for tb nd if th 
ſora. n. 8. payment of the ſame, rithin th 
4. If the Party Appealing do ſuffer in theCauſe, whether comm. 
by the AAs of the firſt, or the fecond Judge, becauſe thefWhiren tot 
Proceedings are not tranſmitted. as falls often out, or becau any Inh 
the Appeal is deſerted, the Judge muſt firſt Pronounce thiſeriffcat 

the Party Appealing hath made default in the proof of H rcommu 

2 Labfraticabi Libel, and hath unjuſtly Appealed, * and ſhall confirm te imm 
rA Aebi: Sentence of the Judge, from whom it was Appealed, fed to t 

— pronun- the BiBccedings are tranſmitted. For the Judge 01git 0Whtined, 

_ ciare? Si velit Pronounce upon what he knows, and the Proceedings n. If the 
confirmare b being tranſmitted, he cannot have cogniſance thereof: Md, takes 

| _— ee _ muſt alſo remit the Cauſe back to the Jud ge from v hom Execyr, 
ll munciare bene was Appealed, and condemn the Party Appealing ie Days | 
| Judicatum, (y Charges, and Tax thoſe Charges in the ſame Sent: rs after 
male Apella- and Decree. That the Party condemned, may bea Erecuti 
un, Ge. moniſhed to pay thoſe Charges againſt ſuch 2 Day, 0 continu- 
appainted for that purpoſe, under Penalty of the denten dalledg 

of em unication under this form of words; e g Ec 

* demn the ſaid N. the Party Appealing in LawfalChag MF mult de 

made in this Cauſe, and to be made payable by * v Party f 

* on the behalf of M. the Party Appellate, and we Tax d Charg 

* ſaid Charges, to ſuch a ſum, (let the Proctot take ige Dec 


that Faith be made upon the Taxation of theſ Caen 
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our Monition, within the ſaid Term, we Excommunicate 
' the ſaid N. (this our Monition preceed ing, and his Con- 


' Sentence, and do Decree him ſo to be Excommunicate, 
© 25 well then as now, and now as then, G c. _ 
5. Then the Protor who obtaineth this Sentence, muſt 


pr letter Denunciatory, which muſt be duly Executed, 


arty muſt be admoniſhed to pay the ſame, againſt a Day 
pointed, under Penalty of the Sentence of Excommuni- 
ation Pronounced againſt him, in caſe he pay them not.) 


thin the Term or Day appointed, then the Letters of 
yen to the Miniſter of the Pariſh Church, where the ſaid 
mificate thereupon, as was ſpoken before concerning 
lied to the Kings's Majeſty, and the Kings Writ is to be 
dined, in order to the apprebending him, Ec. 
6. If the Party obtaining this Decree, in the caſes afore- 


id, takes not care (thtough his negligence or otherways) 


e Days within the time aſſigned for payment) or per- 
aps after it is Executed, doth not take care to certiſie of 


continued, 'then the Proctor muſt acquaint the judge 
ted alledge that this Decree, already ta en forth ro ſuch 
Je con citctt, is periſhed without any ſucceſs; and therefore 


Hate mult defire that this Decree may be tenewed, and that 


Li Party may be Admoniſhed again, to pay the afore- 
ax tid Charges, or elſe to appear, Cc. which Petition the 
ke ige Decrees | 
2126, : | 3 ES 
Ml 4 J Though 


and we Decree, that the ſaid N. ſhould be admoniſht to 
' ray the ſaid Charges before ſuch a Day or Feaſt, to the 
| 4 Party Appellate; and if in caſe he doth not obey this 


' tempt following) in Writing, by this our Definitive 


procure a Motion for the Payment of theſe Charges, 
hich Monition muſt alſo contain the Excommunicarioo, _ 


pon the Party ſo condemned in Charges, (that is, the 
nd if the ſaid Party takes no care to pay the faid Charges; 


arty Inhabits, who muſt denounce the fame, and make a 


communications: And if he perſevercs in this State of 
communication, forty Days and more, he is to be ſig- 


Execute the fame in due time, (to wit, upon ſome of 


Execution, ſo that the Certificate upon its Execution is 


xcommunication, which are to be denounced, muſt be 


8 
a 
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7. Though the Party grieved by any nullity, may con. PAF 
plain thereof, before a Superior Judge, becauſe he is the N 
Ordinary Judge for all Cauſes whatſoever, and hath | 
knowledge in Cauſes, as well of Appeals, as Queretes: 

Yer may he if he will, go to the ſame Judge, by whom he 
is grieved, and alledge this nullity before him, and the 
Judge (the nullity being made appear to him) ought, and 
is wont to revoke the ſame, which if he doth nor, then is De # 
Juſt Cauſe given for an Appeal. For Example, it any Judge 
Fronounceth a void Sentence, (that is, where the Adverſs 
Party is abſent, or where the Witneſſes produced in the 
Cauſe were not received, or in a Plenary Cauſe, when the 
Jute is not conteſted) the Party againſt whom this Se. 
tence is Pronounced, (if he is called to ſhew Cauſe why 
the Sentence already laid, may not be put in Execution) 1.07 
he may alledge this nullity, ſpecifying the ſame particy- 7 
larly: For a general Allegation, that the Sentence is null, 2 
is of no effect unleſs the Party ſo alledging, doth ſpecife 0 
NEE jiqcccqcT 5 2 It 
8. It is not Lawful either to Appeal, or to Complain h ”' 7 
way of Appeal, from a Superior Judge to an Inferior ; 25 
yet if in any Cauſe, depend ing before an Inferior Judg: js 
any Sentence Pronounced, - or any Att done, is objcCiz dre 7 
before the Superior Judge, in order to hinder your inter. Th, 
tion or to confirm the intention of your Adverſary, you Bf “ Def 
may alledge and objeft this nullity: And if you prove it, 47 
the Inferior Judge (though principally he had not Cop: « The 
niſance of this nullity) yet he ought ſo to Pronounce, 5 
and adjudge in the Cauſe, like as if this void Sentence oi Br 
AR, had not been Exhibited before him, and he may F , Thy 
nounce ſo ricitly concerning this nullity. th 
Rom 
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CHAP, II. 


The manner of Proceeding in Cauſes of Appeal from 


a Sentence, 
FEE ES „ 


1. Of an Appeal from an interlocutory Decree tobich hath 
* the ſame force and power with a Definitive Sentence. 
2. In what caſes it 1s expedient 10 Appeal at the time of 
Pronouncing Sentence. 5 5 
3. In what caſes it is not convenient to Appeal at the tine 
of Pronouncing Sentence, and how the Party (againſt 
whom it is Pronounced) muſt proteſt to Appeal, and 
accept the ſaid Sentence in part, or ſo far as it 
. og Ls 
4 The manner and order of a Fudicial Appeal, from 2 
Definitive Sentence, which is called an Appeal at the 
A of nt. | - 
5. The various forms of drawing an Appeal, either from 
4 Definitive Sentence, or an Interlocutory Sentence, 
in reſpect of the Party that Appealeth. 
6. The order of Proſecuting an Appeal, from a part of 
the Sentence only. e 


Rom every Interlocutory Decree, Þ having the force f Regulariter a 
L of a Definitive Sentence it is Lawful to Appeal, ei- Senrentia In- 
ber viva voce, at the Acts of the Court of the Judge #rlocutoria non 
uo Pronounceth the ſame, or within fifreen Days afier Mb — 
L Writing before a Norary : But yet in Appeals from j;nicauw 4 
le lnterlocutory Decrees which have the force of a Defi- Lanfr. c. quo- 
ave Sentence, Mr. Clarke ſaith that in his Practice, (and niam de Appel. 
bs ſaith, he has known other skilful Practitioners do)" 58. 


P.3 he 
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230 | Ihe Pradice of the PARTY. PAR: 
*.Quenam con-he rather choſe to Appzal in Writing * than at the Ad of - 15 
* age: Court, becauſe that in Writing he could ſo ſpecific the po 
Appellatioes a Fact, and declare that Fact in which the grievance is in. WP zitat 
Sent. defin. & flicted, from the preceding Acts, and draw forth that kamin 
7 grievance, from 2 it dey. eqy or ſo 8 = _ tat I tze De 
ene nume ++ may appear evidently that the Judge hath inflicted 2 

* . VINCE > which could not ſo eafily be made appear, if 4758 
predifto n. 69, It were Appealed at the As of Court from a grievance om 

61. & nnter Beſides by this Appeal, thus interpoſed in Writing, a Li. N pedtz. 

| Eaſdem 4b, bel may be drawn without much difficulty: For a Libelin N ant 
„ an 1 from grievances, ought to be conformable to 2 
Appellari in the reſcript, that 1s, the Inhibition, and the Inhibition agin Mert fol 
ſeriptis & fic to the Appeal; becauſe in the Inhibition or Reſcript, is De 
jor ar . contained the true tenor, and effect of the Appeal. An tte par 
Liang: in pragt, Although it is ſaid above, that every Appeal ought tobe BW... Apr 
6.108. & 106, interpoſed within fifteen Days, from the time of the Ser zing t. 


Wejems. parat. tence Pronounced, or the grievance inflicted, yet this isto 
F. de Appel.& he underſtood, © only where the Party hath notice, ot 


interle colu: khowledge of it, for otherways not; for the time of lp 


Reinhard. diff. peal is current from the time of your knowledge or notice WW... 80 
jad--35- : Tc. for if a Sentence is Pronounced, or an Interlocutory WW, 1:16 th 
FE Decree, (which hath the force of a Sentence) which is 
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null (Scil. being made in the abſence of the other Part, 
not Admoniſhed as above) is interpoſed, then is it Laws 
ful to Appeal, or complain of its nullity, (either before 
the ſame Judge or before 2 Superior) within fifteen Days 
after he has any notice of the ſaſnſnſe. 
2, If the Sentence is pronounced in aMatrimonialCaulz, 
againſt the Plantiff, by which the Defendant is abſolrrl 
from the Petition of the Plantiff ; it often falls out ti 
the Defendant ſuppoſing by this Sentence, that it is Lan 
ful for him to contract Matrimony with ſome other dad 
often times ſo contraQ it, and get the ſame Solemnized 
Likewiſe if two Clergy Men contend about a Beete 
and Sentence is Pronounced, that ſuch an one of tivk 
two ſhall be Inſtituted and Indufted ; in purſuance 
which Sentence, the ſaid Clergy Man doth get himſelf 
duced,” or at leaft Inftituted ro the ſame within the ut 
allowed the adverſe Party for an Appeal; in like mine 


_ alſo if it be conteſted in the Prerogative Court, ar 
4415 14 2 N > : | | A 
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on and the Judge doth by his Sentence, commit the Admi- 
niſtration to either ot the Parties in Sute; the Executor or 
Adminiſtrator (under colour of theſe Sentences, and whilft 


wont to intermeddle with the Goods of the Deceaſed,and 
to alienate the ſame, and ſometimes toreleaſe Debts, and 


Debts. In all theſe Caſes, iris expedient for the Party, 


Imediately at the Ads of Court, as in the fourth number 
next following. For if at the time of Pronouncing the 


he Party who obtained this Sentence, (notwithſtanding 


nizing this Marriage, are to be ſequeſtred, or ſeparated 
y the Judge of this Appeal, in the firſt place, and are al- 


deen Solemnized againſt the Judge his command, and 
ilſt the Sute were depending: Therefore in this caſe the 


prorant of ſuch a Judicial Appeal, ſeeing it was interpoſed 
n the preſence of his Proctor; which otherways he might 
we pretended, if the Appeal had been extrajudicial, or 
ade out of Court, Likewiſe, if in a beneficial Cauſe 


xefore 
Days, 


avi Wt i; Appealed from the ſame, at the time of the Sentence) 


1 0 Gitution and Induktion is reckoned among the things or 


Lan aners attempted, and as ſuch is to be revoked, firſt of 


1, doch 
017% 
nefnck 


ll, by the Judge ro whom it is Appealed. Likewiſe in 
llamentary Cauſes, and thoſe about Adminiſtrations, if 
de judicially Appealed in the ſaid Cauſes, both the Par- 
8 who poſſeſs the Deceaſed's Goods, and alſo thoſe who, 


me in their hands, whilſt this Appeal doth depend with- 
ut am dammage;though an Action be commeyced againſt 


Will, and the Judge doth Pronounce Sentencefor the Will: 
Or if it is conteſted about the granting of an Adminiſtrati- 


me Delay or time given for an Appeal doth depend) is 


commence Actions at the Common Law, fot the recovering 


againſt whom the Sentence is pronounced to Appeal im- 


Sentence of a Matrimonial Cauſe, you do Appeal; and 


this Appeal)doth Marry ſome other; the Parties Solem- 


ſo to be Canonically puniſhed as Contemners of the Ec- 
clcfiaſtical Juriſdiction, as much as if the Marriage had 


party Solemnizing this Marriage, cannot pretend himſelf 


tle Clergy Man who obtained Sentence, (knowing that 
ble oth endeavour to get himſelf Inſtituted and Ind ucted this 


"we the Deceaſed any thing, upon Bond, may keep the 


dem for the ſame, by him who obtained the Sentence. Be. 
all P 4 cauſe 
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cauſe that by this Appeal, all the force and effect of the 
þ ſaid Sentence is ſuſpended (until this Appeal be ended) 
| 4s muchas if no Sentence at all had been Pronounced, 

3 3. If the Party againſt whom the Sentence is Pronoun. 
I ced doth believe, that if he Appealeth at the Ad of Cour, 
Wh rhe Judge (being offended at him Probably, becauſe he 
| hath Appealed from him) will aſſign him, two ſhort and 
incompetent Terms, or times for the Proſecution, an 
Certifying the Appeal, thus interpoſed by him; fo as that 
within that time he cannot Proſecute the ſame, nor gin 
= his Client an account of rhe Pronouncing this Sentence, 
„ nor be informed of his Reſolution, whether he will acquieſie 

in this final Sentence, or Proſecute the Appeal already in 
i terpoſed. In this Caſe, it is not convenient that he do y 
1 peal at the Acts of Court, at the time of Pronouncing thi 
WM Sentence, but rather in Writing, before a NotaryPublick, 
F within ten or fifteen Days (at the moſt,) after the fame 

is Pronounced : For in this Caſe the ſaid fifteen Days (iſ: 
ſigned for an Appeal, by the Statutes of this Realm) 
being elapſed, the Party Appealing is to be called, ort 
ther, he is wont and may be called, (becauſe the Pan 
for whom the Sentence was given, is deſirous to have the 
ſame put in Execution) to ſhew'cauſe why the Sentence 
may not be put in Execution, before the Judge from whon| 
it is Appealed, can aſſign the Party Appealing a time tv 
Proſecute, and Certifie this his Appeal. Alſo if Sentence 
is Pronounced in a Cauſe of Tithes, and you Appeal irom 
q the ſame, at the time of Pronouncing thereof, the Judy 
1 may immediately (by vertue of the Statute,) put lil 
. Sentence in Execution, as to the Charges, and may Ti 
| 8 the ſame, notwithſtanding the Appeal, and the Inlibinal 
* of the Superior Judge. If therefore you do Appeal iro 
Et - this Sentence, out of Court, in Writing before a Not 
1 Publick, the aforeſaid Sentence as to thoſe Charges, 151% 
1 ; to be put in Execution, unleſs (as is ſaid above} the Fi 
1 ty againſt whom the Sentence is Pronounced, be firſt cali 
to ſhew Cauſe why the ſaid Sentence may not be put! 
Execution; and unleſs the Party Appealing (it he 
pears) doth alledge that it is Appealed. The Fay \t 
pealing thus Extrajudicially, or out of Court, hatl q 


7 
* - + b Ho. 
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da... Mat. Mak ads, 


count, of the Pronouncing the Sentence, and of rhe Ap- 
eil which is interpoſed, and may receive full ſatisfaction 
zom him, whether or no he ſhall Proſecute this Appeal, 
nd whether or no he ſhall interpoſe another, if the Charges 


the nullity of ir, and of a Gtrievance, and of your inten- 
jon of Appealing from the ſame, within the time limited 
y the Law for that purpoſe) leſt otherways, you ſhould 


oth make partly for, and partly againſt you, (viz.) be- 
zuſe the Charges either are nor Taxed in the ſame, or 
erhaps; becauſe the Party for whom the Sentence is 
Pronounced, is condemned in Charges, made on your 


it more ſafe for you, to accept the ſaid Sentence, fo 
ar as it makes on your part, eſpecially in as much as it 
$ condemnatory, or condemning the other Party, to pay 
harges to your Client, c. and you muſt acquaint the 
udge alſo, that you do acquieſce in the ſaid Sentence fo 
ar 25 it makes for the intention of your Client, bur in all 
hings elſe diſſent, and proteſt (as before) of the nulli- 
V Vc. of a Grievance, and of Appealing, &c. _ 

4. The Party againſt whom Sentence is Pronounced, 
Nay (at the very ſame time of Pronouncing it, and be- 
ore the Judge doth proceed to other things) Appeal with 
de living Voice, * or by word of mouth, delivered and 


Notart 


, 1500 


rhe PUB vruncing of this Sentence, and do proteſt as to the nullity 
cal cf, and of Appealing (from the ſame (ſalva veſtra re- 
: put Fientia Domine judex) as Null, Invalid, Injuſt, and as 
he M Pronounced) to Our Illuſtrious Prince and Sovereign, 


n ; HARLES, &c. and 10 his Court of Chancery. Aud here I 
ach 4 
i 


his advantage, (Scil.) he may give his Client a certain 


tem to acquieſce in this Sentence, but if this Sentence 


art, as fall out ſometimes in Matrimonial Cauſes; then 


[odppealto our ſaid Sovereign Lord the King, in bis Cr, 
| . | | 0 


re Taxed, to over-great a ſum. Yet if in the aforeſaid Z.. be 4. 
aſes, you do not Appeal at the time of Pronouncing the 4 
bentence 3 it is very requiſite however, that you ſhould * ee, 

lillent from the ſame at that inſtant (and proteſt as to Fonds 


of off © 


* Lanfrane, c. 
eat the Ads of Court before the ſaid Judge who doth mpg. 
Aa vnounce the Sentence, (who is called the Fad ge, from garn, men. 


Thom it is Appealed) And this Appeal he may interpoſe, tinenti vel i- 
manner and form following. (Lig.) 1 do diſſent from the lico Appellare. 


— — 


* I. : 
** n 
n Ld N Wy * r 


was 08 me» F r 
\ , 8 * 
y v , 1 vY 


F The Practice of th PARTY 


C 
me, and 5 ny Client with efiett, with all ſpe chin wind 


NC 
e afore 


(f {5 the Apoſtles be asked, the Appeal availerh nor) ove Te 
And of this ak lity, do * EQUALLY an A 4 ly comp | urke) f. 
to, and require you, the Notary Publick (that is, the e theſe 1 
ter, or Writer of the Acts) 70 draw me a publict Inflr i Appe 
ment, upon the Appeal, thus by me interpoſed, and I be 
the Witneſſes bere preſent, to give their Teſtimony am bart. 
the Premiſſes, &c. The Writer of the Acts ought to in Abſo! 
the names of the Witneſſes, (into his Act which is m Ab che 
upon the Pronouncing of every Sentence) which are pul though 
ſent when the ſame is Pronounced. 5 bel; 


5. Seeing (as was ſaid above, of an Appeal ſrom ; 
Interlocutory Decree) it is Lawful to Appeal ( cithy 
from a Definitive Sentence, or from any Interlocutory De 
cree, which hath the force of a Definitive Sentence,) a 
the Act of Court of the Judge, by word of Mouth, at th 
time of pronouncing the Sentence, ſo alſo (as was ſiif 
before) is it Lawful to Appeal in Writing, within fitee 
Days, before a Notary Publick and Witneſſecs. Therefon 

in theſe Appeals in Writing, from Definitive, or Interlocy 
tory Sentences, if the Sentence is Pronounced againſt th 
Plantift, the Party Appealing is wont to declare in his Ap 
peal, that ſuch a Judge, in ſuch a Cauſe, and hetyin 
ſuch and ſuch Perſons, Pronounced a pretended Deini 
tive Sentence, for the part of N. againſt the ſaid AI. 
which among other things, he hath diſmiſſed the aforeſii 
N. the Defendant, from the Inſtance and Petition of i 
ſaid M. as to the things alledged, and related in the Liv 
Aiven ih on the part of the ſaid M. and hath alſo Cor 
+ $i judex ab- demned him in Charges + made or pretended to be md 
ſeloit diafum on the part of the aforeſaid N. the Defendant But if th 
| 2 N Sentence is Pronounced againſt the Defendant, then ti 
|  Lanjr. c. quon. Appeal is to be drawn on this manner; (Seil) that ſu 
u. 10, 15. de a Judge, c. (as above) by which, amongſt other thing 
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expenſis, & n. he hath Condemned me, not only in a certain pretend | bak 
* Legacy, or in certain Tithes, but alſo, in certain II Cant 
- tended Charges, c. and although the Parties ppc: appe: 

(not only by the modern, bur alſo. by ancient Frail | he 

are not wont to declare, or ſpecific many Things mite 
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— 2 „ 


dan forefaid caſes) in their Appeals more than whar are 
ove recited ; yet I think it very convenient (faith 


e) for thoſe Parties ſo Appealing, to add and ſpeci- 

wha 52 things or matters follow ing. (ig.) If the Plain- 1 
dea Appeal, then is it requiſite that he ſay in his Appeal, — 

W he bath ſufficiently proved *the Libel, given in on“ forme ir, 
We 9 part, notwithſtanding which, the Judge Pronounced don of igura, 
ny | Abſolutory Sentence as above. If the efendant Ap. egg mere ra 5 
* r den is it requiſite that he add in his Appeal, that aibus in Cui: 


del; yet the Judge Pronounced a Sentence, Condemn. 4 e , 


my ; to be inſerted in Appeals, from an Interlocutory De- eat etiam in 
* 5 is ſpoke at the firſt number of this Chapter. ce Epiſcop. 
:) iris Appealed in general, from the whole Sentence, r 


e Party Appellate may adhere to the oppoſition of his Ad- 
ary, and may uſe the benefit thereof, (though he do Serbtis. 

it altogether Appeal from the ſame) to wit, becauſe 
e judge hath not Condemned the Party Appealing in 

barges, or in the caſes under writ, And if it doth ap- 

ar before the] dale of the Appeal, that the Judge from 

hom it is A ppealed, ought (by thoſe Proofs made be- 

te him) to have Condemned the Parry Appealing, in 

re Tithes or in a greater value for the Tithes, or in a 

ater lum for the , pages Sued for; the Party Appel- 

e (as to thoſe things that is, as to greater Tithes, or a 

ater value, c.) ought to obtain a Sentence for them, 


ay ore the Judges, to whom it is Appealed. The like may 
obne allo, if in the Appeal, the Party Appellate doth 


dye that there is a greater ſum due to him, than that 


if | ch is contained in the Sentence of the Judge, from 
en en he Appeals. But in thoſe caſes wherein it is Ap- 
1t {ul aled, becauſe the Judge doth Condemn the Plaintiff, 


to obtains the Sentence) in Charges, or doth not Con 


uy m the Adverſe Party in Charges, and the Party Appeal- 
in Loch acquieſce, as to the -reft, (viz.) as to the prh- 
colin"! Cauſe: In this caſe unleſs the Party Appellate do 


Appeal from the Definitive Sentence, and doth Pro- 
ute the ſame z he cannot uſe the benefit of the afore- 
limited Appeal, nor adhere to the Appeal of his Ad- 
ZN Ls ˙ Woo nan — _ verſary 


Wl:hough the Plantiff made default, in the Proof of his 4rchiepiſ. Ebor- 


g him in a Legacy or in Tithes, as before, What things ſuis Protecallis, 


Appellatum in 


ee A ͤ —— r 
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Li verſary, ſeeing he acquieſced in the Sentence, and WP Acc 
} ſufficient for the Party Appealing in thoſe Cafes, to pr fore the 
I that the Sentenee was Pronounced on his part, and a Witne 
| | | the Adverſe Party. And from thence comes that gener jt admit 
[ + Lanfranc. e. Conclufion, Quod Viitus Villori Condemmabitur in capegſil te lik 
F N. er For the better underſtanding Mr. Clarke's meaning in H and 

#4 I defire the Reader to look over Mr. Clarke's Praflice pt in the 

f Title de Proſecutione Appellationisd partedententig tamii f mw 

g . 8 e Plain 

| e 5 7 ge reli 

| : . 5 CH AP. III. 1 

| The manner of Appealing, and Proſecuting Appullſeniſt 
*® i from Grievances. rievance 
„ 7 N re that 
EF! | h as ha 
F S E CT. 1. | be inte! 
Lo 1 „ 55 : Bs of C 
F' I. What an Appeal ( from Grievances ) is. de cinn 
| 1 2. The manner of proceeding in a Cauſe of Af ur + 
Fi from Grievances. FER cit ma: 
TY 3: In what Cafes it is requiſite that the Pariy AppellaWWics fit 
BY do confeſs the Grievances to avoid Charges. ie place 

1 4. In an Appeal from a Grievance, that is laid in a (u erance 

; of Correction, the Fudge from whom it is 4ptealWheriocur 

4 may be cited to appear to anſwer in a Cauſe of M iences 

| peal though it be not Appealed particularly as 10 H pealed 

TO) 35. The Party Appellate, in a Cauſe of Grievance ute 28 

1 Proceed in the principal Cauſe, whether the Appel. In th 

| 7 wil or not, (the Grievance not being diſcuiſed, iſe Cauſe 

* the Charges paid,) unleſs the Gric2ances ore fi conteſ 

| In tbe end of the F other 

3 At whoſe Charge the Progeedings of the Inferior Ja erance 

c c. vulß be tranſmitted, if the Grigoances are ee 

4 mane Heath, oh in | . | te Plen 

1 1 Appeal om 2 Grievance * is ſaid to be. 7 ale 

| n.60. ver, unde LX an Inferior Judge, to wit, the Biſhop of any U 

in caſu nn. ceſe within the Province of Canterbury; or his Oficule 

| 
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NTV Ceneral, or Commiſſary in any part of his Dioceſe or | 
1 » Wh 4;ch-deacon, or bis Official do inflit any Grievance, If He weantur 
ore the Sentence is Pronounceg, (to wit) by De 85 
g Witneſſes, which ought by Law to be admitted, or by ns dana f 
admitting a Matter or Allegation, which is concluſive, ff de Appell. e. 
the like : So alſo on the contrary, by admitting Witneſ. Johan. Ananias 
& and Matters which are not by Law to be admitted 3 
ut in theſe Appeals from Grievances, the ſaid Grievances ts cs 
vm which it is ſo Appealed, ought to be expreſt particu-nem. 
ly. For it is not ſufficient to ſay, that in ſuch a Cauſe 
e Plaintiff or Defengant produced Witneſſes, and , 
age refuſed to admit them, or he gave a concluſive mat-,gud dicitur de 
r or Allegation, which the Judge rejected, but in this decrers interlo. 
5 Appeal he ought to inſert the Names of the Witneſſes, ctorio, de quo | 
«rhe Things contained in the Matter rejected, and ſo" wat. — 
ewiſe he ought to do in all Appeals that are made from — 2 yi 
fievances, or elſe the Appeal avails nothing. And ob? 
ne that all Appeals from Grievances, ſo as they be not 
bas have the force of a Definitive Sentence, ought not = 
be interpoſed viva voce, or by Word of Mouth, at the — 
is of Court, but in Writiog before the Judge him ſelf, or 
be cannot conveniently meet with him, then before a 
Aer tPublick, and Witneſſes, and that within ten Days. f Vide mrata 
it may be doubted, whether or no rhe Statute, which ny 7 "= 7 
heli fifteen Days for the time of interpoſing Appeals, 1. 
e place as to thoſe Appeals which are interpoſed upon 
C erances, or only from Definitive Sentences, and thoſe 
ea erlocvtory Decrees which ha ve the force of Definitive 
rences: Yet in theſe Caſes, it is very often wont to be 
% oezled after ten Days, and within fifteen. See the 
ace tote 28 Henry the Eight Chap. 199. 
ela in theſe Appeals you muſt proceed in all Things, as 
%, M Cauſe of Appeal, from a Definitive Sentence, as to 
14/1108 contefarion of Sute; the concluſion in the Cauſe and 
ther judiciary and ordinary Acts For a Cauſe of 
r Ja dance as to thole things, doth follow the nature of the 
ec eipal Cauſe ; (that is,if the original or principalCauſe 
r ilenary or Summary, the Cauſe of Appeal is ſuch | 
„ wi" <xc-pt that in a Cauſe of Grievance, it is not Law- * 
ny Di t alledge Things already alledged, nor to prove Things ; 
Ficiald DO alteady 
Vicl 
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already proved, as in Cauſes of Appeal from Definiti 
1 Sentences : For the Grievances are to be 'Juſtificd by u 
up + Farm. Acts of Court, fot the Judge, from whom it is Appealef 
. ys. oye” unleſs the Grievances were omitted out of the proceef 
ou ten - ings, or unleſs the Regiſter would nor inſert into the 44 
rammt. of Court, thoſe things defired by the Party Appeal 
ois. the admiſſion of his matter, c.) or unleſs it þ 
Appealed from threatning words, uttered by the Judgeit 

Court, or unleſs ir do not appear by the Acts of the ſudgę 

that the Party Appellate, (that is, he at whoſe Petition, th 

Office of the Judge is pretended to be Promoted) bat 

Solicited the Judge to Proceed in that Cauſe of correfl 

4 von ol his mere Office; although the Appellate, doth real 
1 1y promote the ſaid Office, For in theſe caſes of cx 
F Ng rection, the Parties Appealing, are often wont (oute 
favour and reſpect to the Judge) to cite and proceed 
| RE gainſt the Promoter of the Office of the Judge, and nota 
1 ainſt the Judge himſelf: Bur if by the Acts of the Judg 
1 Hom whom ir is Appealed, it doth not appear, or is no 
manifeſt, that the Grievances impoſed, (and from which 
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is Appealed) wete impoſed at the inſtance of another puer Plain 

Jon: In this caſe the Proctor Appealing ought to take cu to pro 

that in the firſt Inhibition, he obtain a Citation agaialt Im of t 

Judge, from whom it is Appealed) to anſwer in 2 CauWmwhor 

of Appeal. The treaſon is, becauſe the Party AppealingWMiintiffir 

is oftentimes grieved with great Charges, in proving tu Cauſ 

there was another Promoter of the Office of the Judge the 

And if he doth not prove this directly, the Party App end tor] 

late is to be Abſolved with Charges, though the /u0alleth, a; 

might probably proceed arne illegally in the la ev 

 * Whereas it is otherways if you make the Judge, fic of C 
whom you Appeal, a Party in this Appeal: For then WW, as wel 

either any injuſtice or nullity do appear by the Flo Appen 

ings tranſmitted, the Party Appealing will obtain Sena Partics 

1 againſt the Judge with Charges, as in the fourth num: ) are 
5 8 following. And it ſeems very Confentaneous to £4010 laid 21, 
1 that the Judge ſhould undergo the Penalties, and fe L Cauſe c 
the Charges, if he doth proceed injuſtly in the Cauſe, ue it doth 

198 his Office is voluntarily promoted: For admit any thif appeal 

4 that was injuf were requeſted of the Judge, vet he 098"), but c 


1 "LAN PA 1 A FL 4 : * 
i \ . 4 a 4 * hs, FY 8 + a l "TY 4 1 . 1 
a 3 — — 3 * * 23 GC _— Lis * * 4 oy DI 
1 ay : 8 en 1 ö mn fl . * 9 * 8 * N 
* , : . \ % 


6— —_—_— 


- 0 4 PI . ” 
* * ——— a * 
Py * 


celeftaſtical Couris. 2239 


1 ! POINT To On T; 
_ 
MART | © 


Decree right, and if the Party Appealing do either by 
e Proceedings of the Judge, from whom it is Appealed, 
thy other Proofs, (in the aforefaid Cafes, ) prove his in- 
tion, he ſhall obtain Sentence with Charges : And the 
uny Appellate, if he were Plantiff in the firſt Cauſe, be 
zht to Proſecute the fame, before the ſaid Judge, to 
hom it is Appealed : Which if he is unwilling to do, 
te Party Appealing may alſo obtain an Abſolutory Sen- 
ace, in the principal Cauſe, with Charges. 7 
a ;. Ifthe Party Appellatedoth believe that the Party Ap- 1 
lng hath Appealed juſtly, it is expedient (to abreviate | 
tes, and avoid Charges )that the faid Appellate, (at the | 
e of relating the Inhibition) do confeſs the Grievances 
ecified in the Inhibition, or in the Libel (if it be given) 
d that he conſent that it may be proceeded in the prin- 
tal buſineſs, and alfo that he offer Charges which are 
de upon that account: For the Party Appealing is not 
ized to proceed in the principal Cauſe, (if the Grie- 
dees ate confeſſed )unlefs the Charges of this Grievance 
firft paid: Which being done, if the Party Appealing 
re Plaintiff in the firſt inſtance, he ought to be requeſt- 
to proceed in the principal Cauſe, according to the 
m of the Iite Acts, had and made before the Judge, 
Im whom it is Appealed; and if the Party Appellate were 
antiff in the firſt inſtance, he may proceed in the prin- 
al Cauſe, whether the Party Appealing will or not; 
cauſe the Party Appealing, by this his Appeal, bath con- 
td to the Juriſdiction of the Judge, to whom he Ap- 
aleth, and hath made him Judge of his Cauſe, 
5. In every Appeal from Grievances, eſpecially in a 
uſe of Correction, the Grievances are ſaid to be impo- 
, 3 well of the mere office of the Judge, (from whom 
$ Appealed ) as alſo at the inſtance of M. and N. yet 
atties Appealing in theſe caſes, (out of reſpect to the 
te) are wont to deſire a Citation to be Decreed, againſt 
laid M. and N. (and againſt the Judge,) to anſwer 
Cauſe of Appeal: Vet if in the proceedings tranſmit- 
it doth not appear that the Grievances, from which 
 fippealed, were laid or impoſed, at the inſtance of a | __ 
V but of the mere Office of the Judge, the Party Ap- 1 
. | pealing 
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The Practice of te PART a 

pealing in this Caſe may deſire the Judge to whom it is 41. 5.1 

pealed, (after Sure is conteſted with the Party Appellat) that th 

to Decree a Citation againſt the Judge, from whom it confeff 

Appealed, to anſwer in a Cauſe of Appeal: And if je lzde: 

appear, the ſaid Party Appealing mult give in a new Libel, Worievin 

and inmed ia tely Exhibit the Proceedings of the ſaid Judge dieren 

(c vis.) the ſaid inferior Judge, and tranſmitted by hin latin 

in the ſaid Cauſe, and betwixt the ſaid Parties: And in Grie 
preſence of the ſaid Inferior Judge, or his ProQtor, te iievar 

atoreſaid Party Appealing mult proceed to Sentence ini egacy. 

the Cauſe. And if the Judge from whom it is Appealed D he m 

cannot juſtifie his Proceedings, the Party Appealing is we Leg 

be Abſolved, (as to thoſe Matters, or Things laid again lo pay 
# Ubi ferne him) by the Abſolutory *Sentence of the Judge, to whom) dot 
Sentent ia abſo-he Appeals: And the ſaid inferior Judge from whom he ry det 
Iutoria ab ob. Appeals is to be Condemned in Charges of that ſecond ini at all 
NN 4 {tance : But the Party Appellate is firſt to be diſmiſſed viii e [nhi 
or in expen- Charges: That is, he who was the Promoter of the Off f the A 
ſis condemnari. of the inferior Judge, muſt it ſeems be diſmiſſed withMy the 
Lanf. © 4, (Charges, and the Judge muſt pay Charges. This Mr. Cr ding 
nian de expen ſaith, he hath known practiſed, (vis. ) the aforeſaid lud dne bef 
to be called, in a Contradiory Court. But hereit being th 

be noted, that although at the ſecond number before g bed the 

ing. it is ſaid that in the Proceedings tranſmitted, the ee ſuſps 

vances do not appear to have been impoſed at the Petii d hath 

on of the Party Appellate, particularly named in the ige or 

peal, and that the Party Appealing may deſire that Herbe v 

may be proceeded againſt the Judge, from whom he e Parr; 

als, and that the ſaid Judge may be called to anlwrievanc 

in a Cauſe of Appeal; yet is it Lawful for the ſaid PH ppealec 

Appealing to prove by Witneſſes, (that the Party AppiMnce , 2 

late did promote the Office of the aid Inferior ſudgg App 

from whom he Appeals, or that the ſaid Judge did inn Sent 

gate him to proceed in the ſaid bufineſs of correctionike def 
notwithſtanding that nothing is tranſmitted of the EN pa) 

ceed ings had or made before the ſaid Judge, from wh 5. 1t b. 

it is Appealed : And this being proved, the Party 40's 4pp: 

pealing ſhall obtain Sentence againſt them both; that ess +; 

both againſt the firſt Party Appellate, and allo agul * 

| Lok the 


the Judge. 4 
| 1 
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PART V. : Eccleſraſtical Conrts. ee Wer SO, 


. If in a Matrimonial Cauſe, the Defendant (knowing 
that the Plaintiff.can fully prove by Witneſſes, or by the 
confeſſion of the ſaid Defendant, the matrimonial contra 
he WM: l1:dged, out of an intention of protracting the Sure, and 
bel, eriering the Plaintiff with infinite Charges, and alſo to 
dee prerent the pronouncing of a Definitive Sentence, for the 
bim atrimony alledged) doth Appeal from ceitain pretend- 
1d ine! Grievances, whereas in very deed there were never any 

_ the Grievances impoſed. Likewiſe if theDefendant in aCauſe of 
ce U egacy, at leaſt where the Legacy is conſiderable, that 
aled Wo he may by frivolousAppeals protract the Sute, and keep 
is de Legacy in his cuſtody, whilſt the Sute depends, and 


gain lo pay the Charges of Sure, wich the uſe of the Lega: 


hon) doth Appeal from prerended Grievances, when in 
om beer deed, there was not any Cauſe of Grievance, offer. 
"nd ind at all., In theſe Caſes the Party Appellate, (fo ſoon as 
d ni de Inhibition is returned back, and Certified to the Judge 
Off f the Appeal) he may conſent, that it may be proceeded 
d vi or the fs ge of this Appeal) in the principal Cauſe, ac- 
Car erding to the form of the late Acts, which were had and 
Judge oe before rhe Judge from whom it is Appealed. And 
it is eng the Party Appealing, by ſuch his Appeal, hath fe- 


fore g ed the Judge, (from whom he Appeals) as one whom 


ne Gee ſuſp=tts, and not a competent Judge on his behalf, 
Petite hath conſented ro the Judge of the Appeal, as a fit. 
the age on his part; therefore he may be compelled, (whe- 
that er he will or not) to proceed in the principal Canſe; and 
n be Me Party Appellate is not obliged to pay the Charges of 
b anne rerance: Yer the Party Appealing, (if he thinks he hath 
id Fah ppealed juſtly) may alſo proceed iv the Cauſe of Grie. 
yy Appdace; and if it dorh appear by the Proceedings, that the 


r Jude Appellant had a juit Cauſe of an Appeal, be (hall ob; 


did nen Sentence with Charges; And if on the contrary, he 
btrecia eke defzult in the proof thereof, then he is to be compel- 
the a to pay the Party Appellate his Charges. 
m who it before rhe Proceedings of the Judge (from, whom 
Party 10 Appealed)are tranſmitted; the Party Appellate doth 
. that ess the Grievances, and doth conſent that it ſhall be 
0 agu occeded in the principal Cauſe, and doth pay the Char- 
te Grievance ; che Party Appealing (if he were 

th — x 
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the Party Appealing beware how he proceed any furthit 


Plaintiff in the firſt inſtance, he ought to tranſmit the pro. 
ceedings at his own coſts; or otherways, the Judge tg 
whom it is Appealed,cannot proceed in the principal Cauſe. 
Likewiſe if the Party Appellate were Plaintiff in the fir 
inſtance, and deſires that the Judge of the Appeal ſhould 
proceed in the Principal Cauſe, he muſt take care to get 


the Proceedings tranſmitted at his Charge. The Defendant 5 ” 
may alſo in the firſt inſtance, whether he were the Party "os 
Appealing, or the Party Appellate, if he knew that the not 
_ Plaintiff did Inſtitute an injuſt Action in the firlt inſtance, 2 Th, 
and knowing that he hath been at a vaſt Charge in theSute, Wl © ing 
already (that ſo he may recover the ſame again in the All 
Appeal) he may cauſe the Proceeding to be tranſmitted, 4 Th 
but at his own coſts. Yet admit that the Party Appellate inp 
will not confeſs the Grievances, but having a mind to a: tins 
void Sute, and future Charges) doth conſent to the Judg: ud. 
of the Appeal, and doth agree to proceed in the Principal 4 1 


Buſineſs; then if the Party Appealing doth believe tha 


| he can prove theſe Grievances, and if he will conteſt fur. 5. It is 


ther about the ſame, he ought to tranſmit the Proceed 
ings at his own Charges; which thing if he refuſeth, 
then he ought to be condemned in thoſe Charges, which 
the Party Appellate hath been at, by reaſon of ſuch a pre 
tended Appeal from Grievances. And on the contrary, 
if the Proceedings are tranſmitted, and it do appear iy 
them, that ſuch Grievances were impoſed, the Party ap 
pellate is to be Condemned in Charges. Therefore lit 


in his Cauſe of Grievance, if he thinks he cannot juiting 
the ſame ; and to avoid Charges, let him allo confenl 
with the Party Appellate, to proceed in the Princip 
Cauſe omitting his Cauſe of Grievance. 
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p ART V. 88  ecleftaftical Courts. 5 


ner. 


1, The Judges of the Arch. biſhop deferring to pronounce 
| Sentence, it is Lawful to Appeal from them. 

2, Hhen the Party Appealing from the rejection of a con- 
| cluding matter, &c. ſhall obtain his Appeal, and when 
not, Alſo the manner of offering immediate Proof, 


Allegation. e eee 
4. The Party Appealing from Grievances whizh are im- 
ella inpoſed at the very fame time, in which the Defini- 
to 4+ tive Sentence is Pronounced ſhall have full Charges, 
Judge and the Sentence (although juſtly pronounced perhaps 
ncipal as tothe Fuftice of the Cauſe) ſhall be retratted as 
eth unjuſt, though it were not Appealed from it, 
lt tor . I 1s Lauful to Appeal from an unjuſt Excommuni- 
oceed cation, Pronounced upon a Falſe and undue Certificate 
fuſeth, %%% as CC Tg 
whict 8s. 0f un Appeal from an Immoderate and Exceſſive Taxa: 
11 we of Tharper, 3 

nta 1he manner of juſtifying an Appeal from the Taxa: 
tron of Charges, & c. 


both Parties have given the Judge informations, as well 
ters of Fact, as in the points of Law, ſo that they 
e eroching further to ſay in the Cauſe; and if there have 
ncipch Þ frequent aſbgnations to hear Sentence, and the Judge 
f reinied,or at leaſt hath deferred unjuſtly roPronounce 
tence, either for the Plaintiff or the Defendant, it is 
ul in theſe caſes, for the Party Grieved to Appeal 
m theſe delays in not Adminiſtring Jultice,) to the 


| confent 


BIid,at leaſt Taith Mr. Clarke, I have had it adjudged 

tis Caſe, twenty Years ago. And although there are 
t&rtain and detetminate Judges Delegates, yet they 
not 4 Commiſſion to hear all Cauſes in general, but 
C3. 2 | only 


i 


2. The order and manner of Particalarizing and Specify- 
ing this Appeal, from the rejettion of this matter or 


F it be concluded in the Cauſe, and the Advocates on 


£5 Majeſty in his Court of Chancery; and the Appeal 
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only to hear and determine Cauſes of Appeal, which at 
interpoſed to the Kings Majeſty, and to his Court of Chan. 
cery, by vertue of an Act of Parliament; and therefone 
none can have acceſs to them by way of fimple or double 
querele, H. 5 
; | 2, If the Judge doth a any concluſive matter which 
= is pertinent to the Cauſe Inſtituted, (vig.) the piymenr 
1 _ of a Legacy and Tithes, or the exceptions againſt Witneſ 
i be Hiſce gra-fes fand ſuch like things) either expreſly or tcitly, by 
Luanminibus pin: proceed ing to other things contrary to this Petition; the 


ae 8 


Pp t Poſi 
yo * Patty who deſired the ſame to be admitted, may Appel ute th 

| Lanfr cap. gun for the not admiſſion of it; and if in his Appeal he4ot ropour 

| niam, de Appel. not prove the Truth of the things propounded, and of the exdy pr 

| a numb. 62. ad matters rejected, he ought to loſe his Cauſe of Appel uced, £ 

ö G 3 becauſe it is to be preſumed on behalf of the Judge; i mad 

|; Ops 14 em is, that the Judge knew that the premiſſes alledged ven ppeal | 

| oquitur. not True, and that the ſame were propounded with arge ol 

ö | tention to protract the Sute; but if in the aforeſaid cal: only 

| the Party propounding the premiſſes (that is, the marehgbt to 

| [ or Allegation, which is concluſive in Law) doth aver this c 

| fore the Judge, that he doth not propound the lame Mrobtai 

| of a malicious mind, nor with an intent injuſtly to de very r 
the Sute, and that he believes he can prove the ſms ubious 2 

{ and thereupon doth offer himſelf ready and prepare! hi it m 

| prove the ſame immediately and forthwith ; and yet bom it 

1 Judge doth refuſe to admit the ſame expreſly, Of tcl Mitter 

by proceeding to other things, contrary or prejudicial erſe A 

| the admiſſion thereof, or atleaſt doth unjuſtly dec: bar th 

: Ow mit the ſame, the Party Appealing in this Cafe, 111!! H only 

N vail and obtain the Victory in his Cauſe of Appeal : T101ine1 by 

| 5 in his Appeal, he doth not prove the Truth of the thin ring th 

| [ contained in the Matters or Propoſitions, which "Y (cithe 
1 Jetted. Ard this Mr. Clarke faith he hath had ac) 100 th 


| in a Court of Controverſie fix and twenty Yea!s 4 
s and it is daily practiſed thus before the Kings Deiegn 
E | 3. Mr. Clarke hath thought fir to add this, which! 
| lows, as an enlargement or confirmation, of what of 
1 at the firſt Number, and the firſt Sect. of this Clupt 
1 | (Scil.) that in Appeals, from the rejection of an All 


tion, or other Matters, (although concluſiye) 115 


2» — 
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PART v. Eeclefraſtical Conrts. 


Cfficient, (if you intend to prevail in your Appeal) that 
ou inſert the things contained in the Matter or Allega- 
tion which is rejected in your Appeal, but that you do al- 
ſo prove theſe Contents; for otherways, you ſhall loſe 
your Cauſe ; becauſe it is to be preſumed for the Judge, 


are 
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er was propounded with an Intention to protraCt the Sute, 
r char the Party could not prove the ſame : Add allo that 
fin the matter rejected, there were contained any Articles 
t Poſitions, which by Law are not to be admitted, be- 
uſe they are impertinent to the Cauſe, or were formerly 


eady propounded, (upon which Witneſſes have been Pro- 


ppeal WWuced, Sworn, Examined, ard their Depoſitions publiſhed, 
ta a made known to the Parties :) And admit, that in this 
d weg ppeal you prove the Truth of all theſe Articles, yet the 
1 ele of this Appeal ought not to admit theſe Articles, 


d cales 
> Marie 
1ver be 
ame ou 


utonly the reſt of the Articles which are pertinent, and 


lis caſe is to be condemned in Charges, at leaſt he ſhall 
t obtain Charges, and if he do obtain any, yet they ſhall 


0 dc very mean and ſmall. The reaſon is becauſe that in fo 
e Heß ious a matter, it ſhall rather be preſumed for the Judge, 
pare Mit may be urged on behalf of the ſaid Judge, from 
peru don it is Appealed, that he hath rejected this Allegation 
cuz Meter, in as much as it contains diverſe Cauſes, or 
dicial "cre Articles, which by Law ought not to be admitted; 
1 2 "Hi bar the Judge, (though he have rejected this Matter,) 
(11111 08h only rejected thoſe Articles, which are not to be ad- 


Thong 
the thing 
n Welt 
4G judy | 
ears 8 


ue] by Law : But gu#ere, becauſe the Party Appellate, 
ting the whole Matter to be rejected, and not conſent- 
(either before the Judge from, or to whom it is Ap- 
aled) that theſe Poſitions ſhould be admitted, which by 


iet Delay, and hath given Occaſion for an Appeal, upon 
hich on rcjzion of the Matters aforeſaid. Let the Pro- 
mY Is therefore take heed, that in theſe Appeals, from 


1£eftion of any Matter, (if they are doubrful of any 


n Ale ecke, whether it ought to be admitted or not) they ra- 


it $0 


ſuflicte 


om whom it is Appealed, that either this rejected mat- 


ropounded, or are contrary to thoſe which have been al- 


upht to be admitted by Law; and the Party Appealing 


# Ought to be admitted; he is therefore an Occaſion 


Achule to admit, than inſert the ſame in the Appeal, 
— and 
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things, like as if it had been obtained in the firſt inſtar" to b 
before the Judge from whom it is Appealed, and as thous" 211 
it had not been Appealed at all. This Mr. Clarke ſaith hben be: 


by the ] 
ained t 
nthisA 
chedul 
Iules, ( 
ne juſt 


this caſe Appeal from the ſaid Sentence of Excommuimg by 

| tion, to the Superior Judge, and object before him, 2s 
gainſt the Certificate of the Citation, upon which he M z0rdin 

|  Excommunicate ; and if he proves theſe Objections, * % (fc 
ſhall obtain his Appeal, and the adverſe Party wi" "i = A 
tained this Excommunication, is to be condemned in i ® the! 

ges of the whole Appeal, and of the injuſt Excomimun Try 

cation, and the Principal Cauſe is to be tried befole! oak 

| Judge of the Appeal; if therefore this Cauſe of Appel 3 be 


given, and the Excommunicate Perſon doth (uſp 
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Peconad Schedule thus annexed, the'extraordinary Charges in dep! 
| are to be deſcribed, and ſer down. And the ſaid extrior. ere du! 
11 dinary Charges fo contained in that Schedule, ought io Wii Sch 
bi be particularly inſerted, either in the Appeal, or dſe by MWmin: 
4 referring to a third Schedule, annexed thereto alſo, It; WMcktion: 
| hkewiſe neceſſary, to conclude in that Appeal, that if theſe Wile of 
J extraordinary Charges, (which is to be underſtood of thoſe WMutom 
| Charges, mentioned in the third Schedule) which are not What Sti! 
allowable, or if many or ſome of them had not been al. Me Part 

towed and Taxed by the Judge, in his general Taxation, roved, 

the ſum ſo Taxed could not have extended to above ſuch Whom wt 

a ſum: And in this the Party Appealing is wont to refer harges. 

himſelf to rhele reſpettive Schedules or Charges, and to Why Fees 

the Taxation made by the Judge; for at the bottom of Welſes tt 

the Schedule which is offered, the Judge is wont to Tax tors, At 

the Charges to ſuch a certain ſum, te was 

7. Now Mr. Clarke ſays, he cannot remember, that His done 

the Parties Appealing in-theſe caſes, ever got their Ap. on, fo 

peal ; the reaſon whereof, he ſuppoſeth was partly becauſ u be [ 

the Appeals were not conclud ing, nor particularly deſcib- Wieſe ext 

ing the extraordinary Charges; and partly (though tte doth a 

Judge might exceed a due meaſure in the Taxation) yet e of! 

becauſe the Parry Appealing made default in the proof of Whom it 

this exceſs: That therefore the Parties Appealing (from Mining 

ſuch tmmoderare Taxation, } may obtain their Appeal, ald not 

they muſt prove the excels or immoderate Taxation, ling i 

this manner: If in the Schedule of Charges, there are e noted, 

traordinary Charges asked for the diſpuch of a Commi m the 

fion, in remote parts, (as is vety uſual) the Notary ubo ed by 

was taken and made choice of, for the diſpatch of SC WWMpellare 

miſſion, is to be produced as a Witneſs ;-if any extraordl , requir 

| nary: ſum is pretended to be given to the Commilhonc, H Tax 

U. for their pa ins about the diſpatch of this Commitlion : H Chai 

| an extr2ordinary ſum is defired to be allowed, under Wi the | 

A lour of journey Charges for the Witneſſes; or any othe ary 7. 

* Charges about the Witneſſes or Commiſſioners, to wit fi Defir 
their meat, Cc. the ſaid Commiſſioners and Witneſſes ae recs : 

| to be produced, as alſo thoſe Perſons, in whoſe Housi Cauſe 

| the Commitſhoners ſate, and where the Witneſſes were p rpell 

5 duced and had their meat: Which perſons without double [ug 
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n depoſe the reſpeUive ſums they received, and which 
zeduly disburſed in and about the ſame. If alfo in the 
u Schedule of Charges, a greater ſum is asked for the 
umination of the Witneſſes, for the Copies of their De: 
ofitions, and for the ProQQtors Fees, than is due by the 
ile of that Court, (in which the Cauſe is tried,) this 
utom of the Court, and the real ſum, which is due by 
xt Stile or Cuſtom, ought to be alledged and proved by 
he Party Appealing; becauſe theſe Charges cannot be 
toved, but by inſpection of the proceedings of the Judge, 
rom whom it is Appealed. But if in the aforeſaid Bill of 
targes, the _ who obtains this Taxation, doth deſire 
y Fees, for the Examination and Copies of more Wit- 
elles than were examined, or doth defire Fees for Pro- 
tors, Advocates, or Sollicitors for any Term, before the 
te was begun, or for thoſe Terms in which nothing at all 
a done in the Cauſe, (it being perhaps put to Arbitra- 
on, for two or three Terms together) theſe exceſſes 
ecaulc Way be juſtified by the Acts themſelves : And if (when 
elctiv- Wieſe extraordinary and inallowable Charges are deducted) 
gh the WA doth appear, that (if theſe extraordinary Charges, or 
n) yet ne of them, had not been allowed by the Judge, from 
root oom itis Appealed in his ſaid general Taxation,) the re- 
(om ining ſum or Charges, ſpecified in the ſaid Schedule, 
Appel eld not have extended to the ſum Taxed, the Party Ap- 
on, nalin in this caſe, ſhall obtain his Appeal. But it is to 
; are ed, that although the Judge of the Appeal do re- 
om the Decree (as to the Taxation of Charges) inter- 
ry bo ed by the Inferiour Judge, and do condemn the Party 
11$Con oellate, in the Charges of the whole Appeal; yet if it 
172010 WS required of him, the {aid Judge to whom it is Appealed, 
fonts, BP"! Tax and allow the Party Appellate his Lawful and 
on ae Charges; and- fhall compel the Party Appealing to 
nder uy the fame, if it be Appealed only from the extraor- 
Foce Taxation. For if it were Appealed, as well from 
wit Definitive Sentence, as alſo from the Taxation of 
elles de ges and the Judge of the Appeal, proceeding in both 
outs Cauſes, doth pronounce his Sentence againſt the Par- 
ere 11 2 oellate, whereby he retrafts the Sentence of the In- 
race Judge, as to the principal Cauſe ; the Appellate | 
bh TCC in 
We : | | 24} 
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in this caſe, in the ſaid Cauſe of Appeal, from a Ian 
tion of Charges, ſhall not obtain a new Taxation 9 
Charges, for the Party Appealing is to be freed from 
F | | Charges, and ſhall obtain his Charges of the firſt Inſtanq 
i See further what is ſaid of compounding the Charges, 
1 the firſt Chapter and the ſecond number of this pan. 
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THE 


NS. 
Eceleſiaſtical Courts. 


 THESIXTH PART. 


CHAP. I. 
LECT. 1 
Of Matrimonial Contracts. 


i. Cauſes touching Matrimony are wont to be tried in 
theſe Courts. Alſo in what form inſtituted, and how 
manifold theſe Cauſes are. ie 
2. The manner of getting à Citation with an Inhibition 
in Cauſes of Contralt. 1 
3. The manner of proceeding in a Cauſe of Fallitation 
or Boaſting of Matrimony, and the tenor of the Sen- 
| wy f be pronounced in 1 752 his Jalta; 
& The form of alledging and juſtifying this Fallitat ion 
e before the Sute 4 conteſied. And of 
the tenor of the Sentence, if the Defendant doth 


joftife this Faftiration or Boaſting. 
8 3. The 


PRACTICE 


, 44. the PR U 


8 a wn eee "es 


1 


— " 


; The Prafice of TH ; 5 PART VI 


— 5. The Defendant may groe and propound, 2 jublifa 


matter (in this Cauſe of Faftitation of Marriage, Ml 
order to juſtiſie what he hath ſo boaſted of) ofter $u 15: - 
7s pal” . Alſo the tenor of the Sentence in thi; caſe, ( 


6. The Defendant being cited in a Cauſe of Fadi 
or Boaſting of Marriage, may Inftitute an Afi , 
gainſt the Plaintiff, (in a Matrimonial Cauſe alu 

a Contratt) either in the ſame Court, where hinſs 
is ſo cited, or before any other competent Fudpe. 

7. The manner of Beginning, Proſecuting, and End 

a Cauſe of Contratt, if the Defendant either can 

be cited, or if being cited by cape Edit be do t 

_ either by himſelf, or his Proffor, 

8, Ihe manner of producing Witneſſes in a Cauſe of (in 
tract, after the Atteſts are publiſhed , and th; fye 
cial prayiledge of this Cauſe. 5 

9. Ihe — V6 of Sequeſtring or Separating the Won 

(who is Sued in this Cauſe) from the cuſtody of he 
Parents, whilſt the Sute depends. 

10. Of a general intimation and Inhibition in a Cui 

F contract. 2 5 

II. Ihe manner of puniſhing thoſe per ſons,who contri! 

or ſolemnize a clandefline Marriage, whilſt the Sur 
depends, or againſt the Inhibition of the Fudge. 

12. The Matrimony which is contraFed, or ſolennict1 


ation 
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whilſt a Sute depends, enjoys not the like privilede 8 * ©? 
as Marriage which is really and Lawfully ſolm 5 oy | 
Nt S 2d. | | 10 
| # ER R wav | TY. f Divo 
13. The manner of proceeding, if the Party wh it Su 
(being Excommunicate and Impriſoned ) doth grit Voman 


io folemmize the Marriage. 
14. In what caſes the Fudge may condemn the Party 
taining the Sentence in Charges, or abſolve ib: Pat) 
(again whom tbe. Sentence 1s pronounced) fr 
Charges. . © 4 
15. The manner of putting Sentence in Execution i 
theſe Cauſes of Contrafts, 3 
16. The manner of proceeding againſt the Defentant' 
fuſing to ſolemniæe the Marriage according 101% i 
J ES 


et, 2 
Battied 
lehre to 
ber Hug 
the 1 
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75 17, Another manner of proceeding if the Def endant doth N 
be yet refuſe to ſolemnize the Marriage, notwithſtanding. 

e 525 g. A third perſon may come in for bis intereſt in this 

7 0 5 Cauſe of Contract, and certain other Cauſes. 

t | 


** F any doth contract Marriage, but doth not ſolemnize 
binſe it in the Face of the Church; and if the Woman 
5 doth deny this contract; the Man may Inftirute an 
Endin Action in a Cauſe of contract; and if the Plaintiff 


ar that the Woman (whilſt the Sute depends) doth in- 
end to contract another Marriage, he may take care to 
ſrt in the ſaid Citation, an Inhibition againſt the Party 
o be cited, to forbid her to contract Marriage with any 
ther, whilſt the Sute depends, or thar ſhe procure any for- 
per contract to be ſolemnized. 2. If a Marriage is ſolem- 
ized in the Church, and the Woman doth go from her 


cannot) 
0 nit 


of Con 
the ft 


Won! 
of be 


whand, * or if on the contrary a Husband hath caſt off vitut tun; 
is Wife, then an ACtion is to be Inflitured in a Cauſe of quam Excom- 
Keltirution of the conJugal York. If any doth ſolemnize Municatus po- 


. 'F 1 | tell agere in 
lunimony with one Woman, and doth afterwards procure ,-. 45 a, day 


Cauſ | 


ant cond Marriage to be ſolemnized: If ſhe who is the Tholoſs. queſt, 
he al Wife doth defire to be reſtored to her Husband, 192 
15 3 Action is to be Inſtituted in a Cauſe of Divorce, from 


he Bond of Matrimony, and of Reſtitution of the conju- 


nicei ; Ane 
vl Yoak. But the Action is to be commenced, as well 


ledocs, 


Jen rhe Party taking the ſecond Wife, as alſo againft 
re laid ſecond Wife ſo taken: Or otherways, a Sentence 

ie Divorce being pronounced againſt the Man, (the ſaid 

th an. Voman taken in the ſecond Marriage, not being zlfo call- 


) the Sentence avails not as to her, nor ſhall this Sure 
Juice her, which otherways it might do if ſhe were 
led, and the aforeſaid Sure were Inſtituted againſt them 
oth, And this which is ſaid as tothe Woman, has the like 
ft, as to the Man. 3. Likewiſe if a Woman who is 
Matied to a Man, who hath a former Wife in being, doth 
ehre to be releaſed from that Man (ſhe having alſo a for- 
der Husband in being.) And defiring that the performance 
I the ſaid Matrimonial contract, betwixt her and the ſaid 
0, may be pronounced as null and invalid in this 4 1 
| (hs 


Party 0 
he Pat!) 
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nupt. n. 4. 8. is under fourteen years of age; ſo ſoon as ſhe COmes to 7 


text. Juſtas au· both the Parties, ere the aforeſaid Marriage be perfett 
Jem. MN. 7. 1 ; | 
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ſhe muſt Inſtitute her Action, as is uſual in a Cauſe of Di 


ART 


ich c 


vorce, from the Bond of Matrimony; and for thoſe ru erfor 

ſons even now mentioned, it is expedient that that Aq ful 

be Inſtituted againſt the Lawful Wife of the ſaid Man. Tit ths 

; like alſo muſt be obſerved againſt the Woman. 4. 1; Wo 01: 

+ Weſemb, pe Virgin who is within twelve years of age, + but above fe dot 
rat. ff. de iu yen doth actually ſolemnize a Marriage with a Minor vd La 


unger. 
rties, 
Inority 


Litt. C. col. 
os L Myaſ Inf, Lawful age, that is, to twelve years of age, ſhe may come 


de nuptis in before a Notary publick (if a Notary can be had) aud 


bert. juſtss au- before Witneſſes, and may diſſent from this Marriage, n Non 
nee 12 proteſt that the doth not in the leaſt intend to ratife H bid! 
mmi. ſuns laid Marriage in any reſpett, or conſent to it; but on th d and 
gram plurima, contrary to recede from it, and forſake it: In this co"! 
Nee vel impedi· ſne may Lawfully ſolemnize a ſecond Marriage, with age 
K am. other; for by this diſſenting the firſt Marriage is rendred 5 5 
traclum diſl- null: What is here ſaid of a Girl under twelve years H *. 
vunt he plenius age, may alſo be underſtood to take place in a Man v ane 
Fraduntur a is Married under fourteen years of age. Let in theſe cine 
Weſemb. ub. before Perſons contract and ſolemnize a ſecond Manig Pit 
ne PT bot. they are wont to commence an Action againſt the Per if 
num. s. Gauß 


(with whom they did aQually Marry in their Minority 
when they come to Lawful age, in a Cauſe of Nullity cb 
Matrimony, and they may obtain the Sentence of thi 


Prove | 
Maid) | 


Judge for the Nullity thereof. Vet altho' the Perſons intii Mar 

caſe are wont (before their ſecond Marriage, ) to IH ba 

tute an Action for the Nullity of the firſt Marriage, ud Ma 

to obtain Sentence accordingly, yet if before the Inttituti 00 con 

on of this Cauſe, the ſaid Woman doth ſolemnize anotha & Cc 

Marriage (no Sentence preceding) this ſecond Marriagt * 

is valid, and is accounted Lawful, fo as (after the fi a tt 

„ Party hath attained the Lawful age) no manner of con f er Ir 

* Schuffius ſent went before, either in Words or Acts, which mig trim 

96 pdf EY tend to a confirmation of the firſt Marriage. But adm! Al ſee 

1 that the Woman doth come to full age, Whilſt the Ma" * 
c. de eman. 114.18 yet in his minority, that is, under fourteen years of 1980-5 

Socinus conſil. (for in this caſe, there is required an expreſs diſſent 454 bs 

39.1. 3. & S. bove, or an Inſtitution of the Action for the Nullicy of ed 

8 1 200%, Marriage, ſeeing there is required the * mutual conſent 0 nad 1 

nft. de nup. in me cc 


Will 
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VI | NN FIR 
coich cannot de had, if either of the Parties be a Minor;) 
a refore the Woman (as was ſaid above) may very 
Fo fully contract, and ſolemnize a ſecond Marriage: 
Th + the premiſſes are to be underſtood of a young Man, 
. 1 ofolemnizeth a Marriage, within fourteen years of age, 
. doch not diſſent from this Marriage ſo ſoon as he comes 


wel 1 Lawful age; the young Woman being then alſo 
r. We 1 f 
doe ner If in this caſe even now ſpeciſied, the aforeſaid 


nies, who do actually ſolemnize this Marriage in their 
nority, To ſoon as they come to their full age, (that is, 
Woman to twelve, and the Man to fourteen) do ratifie 
lid firſt Marriage, by words, calling each other Hus- 
42nd Wife, or by Deeds or Letters, Meſſages, Gifts, 
other figns of familiarity, hereby approving the ſaid 
mage, (though fo ſolemnized within the aforeſaid 
5) but more particularly ratifying it by carnal know- 


/ CO 90 
) and 
e, and 
ne the 
oh the 
11S cal 
ith an 


aret N | 
—_ ge of each other, lying together in one and the ſame 
\n ue nd yet notwithftanding all this, they endeavour to 
fool mnize a ſecond Marriage, with ſome ele, either of 


Parties in this caſe, may Sue the other, (who endea- 
$1 ſecond Marriage) in a Matrimonal Cauſe, and 
ian Cauſe of Divorce; and if the Plaimtiff in this Cauſo 
allity d prove the firſt Marriage ratihed, by a confent, (as a. 
of uc) either by Words or Letters, Cc. betors the ſe. 
| | Marriage, and after the Lawful age; he or ſhe thus 
tz ſhall obtain a Sentence of Divorce, revoking the 
nd Marriage, and confirming the firſt Marriage, 5. If 
co contract, and ſolemnize a Marriage within the de- 
_ - of conſanguinity *X or affinity being prohibited by * Weſemb. uli 
Nang Dine Law, or not permitted by the Laws of the/4ra col. 963 
_ Im; this Copulation is nor Matrimony, but Adultery, 22 . 
of ener laceſt: And an Action of Divorce, from the Bond 8 ny 
cn might latrimony, may be commenced by both Parties; or 

at adm (ſeeing the Marriage was void in the beginning) 
the Mat tion may be commenced in a Cauſe of nullity of the 

is of . . If a young Man doth treat with a Woman, 

nt 33 o contract a Marriage with her, or perhaps hath 

100 of the ated a future Marriage, but not a Marriage to be 


arriage 
Perſon 


ns inthil 

to [nfl 
. 
[nſtitutk 


TT ww immediately. but only after ſome time, or un- 
erke conditions, whoſe event muſt firſt be expected: 
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young Man hath contracted a Marriage with her, whichi 
to take place immediatley, and fo conſequently doth cl 
him her Husband, and her ſelf his Wife (which often fill 
cout to the great prejudice of the youngMan, who pu, 


 JaQirarion of Marriage. 7. The like Cauſe alſo, the Wy 


0 ſometimes happen, both to the Woman and the Man. 9, 
2 Husband is Cruel and Brutiſh to his Wife, threatningh 


If the ſaid Woman doth boaſt and affirm, that the thy 


poſeth to contract another Marriage) this young My 
may have an Action againſt this Woman, in a cauſe o 


man may Inſtirute againſt the Man, in the like caſe: An 
| becauſe Marriage is not only ordained to avoid Fotnicad 
on, bur alſo for Procreation ; if therefore a Marriage i 
actually ſolemnized betwixt a Man and a Woman, wh 
are altogether uncapable (not by reaſon of age, but h 
reaſon of ſome natural Impediment) to Procreate Chi 
dren,to wit, by reaſon of Impotency, coldneſs and the lil 
theſe render the Marriage null. Thoſe natural impedimen 


Death, or uſing her Barbarouſly in Words or Actions, giti 
her Poiſon to Drink, or commiting ſome ſuch like aft 
as the Woman is in danger of her Life, by living with h 
Husband, or at leaſt is not able to undergo the conjup 
Yoak; the Woman in this caſe may commence Sutc 
gainſt her Husband in a cauſe of Divorce, or ratheri 
Cauſe of ſeparation from Bed and Board, by reaſon of 
elty. The like Cauſe alſo may be Inſtituted by the 
againſt his Wife. 9. If a Woman defires to be Separat 
or Divorced from her Husband, (or on the contra 
Man from his Wife) by reaſon of Adultery, they m 
alſo commence tbe like action, in a Cauſe of Divorce 
Separation from Bed and Board, 10. If the Parenis 
Friends of a Man or a Woman, who were preſent at 
time of ſolemnizing, or contracting a Marriage bet 
their Children or Kindred, Oc. or any other Perions 
ifa Definitive Sentence is Pronounced for a Mari 
(the Parents or Friends knowing of and being preſcal 
ſuch a Sentence) from which Sentence, no Appeal! 
terpoſed, or if an Appeal be interpoſed, yet the Ja 
not proſecuted, but deſerted : Notwithſtanding wich 
ſaid Parents or Friends, of the ſaid Woman, do 16 * 


_— 


3 x; 


- - — Y — 
i * ALS” bs wn, 8 N A. 2 


* 


2 * * : — 
2” * — & 
n 
W * 2 * — ä 2 « 
* ©" wi * a "= 2 8 — N 
q . 4 * en . 
* * K 
i 0 
= * * 
\ ve _ X . 1 4 0 43 
P FETT ²˙ m . EE i ae a ER: — 3 — < „ Ae 5 
- 1 1 0 
8 7 ; : * * 5 © 
% " * 
* * 
D ; 


8 
Vf 


= 


Genes — Ic: 


Ads Wa 1 * TTY Ld ks ——_—_ 
+ 2 $44 Lakes, . Non 
neee, > ee 
IVY 105 271 IP, . 255 5 5 77 * * N "IEF . n F 5 * * aun 
184 19 s 1 93 75 A, 5 9 # 4 = - 7 
4 N 


1 # 5 5 * 
5 i; . 12 8 280 . * 5 / 
V7 þ 


” 


ä 8 — 7 


N Practice of the PART yr 


_ Triage with the Defendant, or that the Plaintiff was hi 


de futuro alia 


d i, : 
2 //e. purpoſe, (via.) that the Defendant hath raſhly and it 
ſemb. parat. . juſtly boaſted ſuch a contract, and perperual filence ist 
de ſponſal. n.3. FC 


Carozovit 


Prax. crim. 2. 


Thomas San- 
chez. de Ma- ö 


| | trimon, J. 7. 


d. 82, 


tion of this boaſting of Marriage is propounded an 


 _ that he ſaid, and boaſted this upon ſome juſt ground 
F Sponſalia por- 


70 alia dicuntur contracted betwixt them, as he hath given out) in th 


is alſo to be condemned in Charges. 1 
9. 56. n. 22. + Bur if the Defendant being called, doth intend 


in Furis 
prud. Eccl. 2. 
1. 2,4. 18. 


is conteſted, or inſtead of the form of conteſting 5u 
And that may be done thus. IN. (that is the Detend: 


that the Defendant may be pronounced to habe def 


alſo that filence may be impoſed to the Defendant) 


of defamation. If therefore the Plaintiff do prove, eiche 
by the Defendant's Confeſſion, or by Witneſſes, that the 
Defendant ſaid or boaſted, that he had contracted Mar. 


Wife, and if the Defendant doth not alledge and proy 
(Scil. if he cannot prove that an immediate Marriage *ny 


caſe, Sentence is to be pronounced for the Plaintiff toth 


impoſed to the ſaid Defendant, in that behalf, and! 


juſtifie the jactitation of Marriage mentioned in the Lib 
(that is, that he hath juſtly and truly ſaid and boaſted ſuy 
a contract) he may propound a juſtificatory, or a dels 
{ive matter or Allegation, (on the day aſſigned him or} 
Proctor to anſwer to the Libel of the Plaintiff) before d 


* or his Proctor) in anſwer to the Libel, already given 
* in this Cauſe, do here give in a matter or Allegation, 
© ſtead of an anſwer; and I do Anſwer, Alledge, Frot 
and do all other things, as is contained in this Allcgatl 
And under Proteſtation of the Nullity, the In<prita 
* Generality, c. of the ſaid Libel of my Adverſary, i 
* conteſt Sute negatively to the ſame. Seeing the jul 


ledged at the time of conteſting Sute, it the Delen 
prove, that his boaſting was upon Juſt grounds, (i 
that he did really contract an abſolute Marriage b 
Plaintiff) the Judge may pronouce in one and the 
Sentence, not only that the Plaintiff hath made 9c! 
the proof of his Libel, (at leaſt in as much as he 60 


and unjuſtly boaſted ſuch a contract with the Plaintit 


alſo Sentence may be pronounced at the ſame rig 
the Marriage alledged like asif a Matrimoniz! Cal 


ww or C64 
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iner been originally Inſtituted: But if the Defendant doth make "== 
"Y default, in the proof of what he undertakes to juſtifie; 

* 


then on the contrary, Sentence is to be Pronounced that 
the Plaintiff hath proved his Libel, and that the Defendant 
bath failed to juſtifie and prove the contract by him allede- 
ed and pretended, and that therefore perpetual filence is 


35 by 
prove 
ound 


e wi o be impoſed upon the Defendant, as to the matters by | 
in vim defired and alledged, and that rhe Plaintiff ſhall be | | 
[ . diſmiſſed from the Inſtance and Petition of the Defendant; 

and i 


7 r 


and the ſaid Defendant to be condemned in Charges, of 
the whole Sute. „ ie) . 

5. And although (as is now ſaid) this matter in or- 
ler to juſtifie the contract ſo Boaſted of, may be pro- 
jounded upon the day aſſigned to anſwer the Libel, and 

ſtead of conteſtation of Sute, yet the Defendant may alſo 
ropound this matter after the Sute is conteſted, in order 
o fruſtrate the intention of the Plaimiff;yet ſo as the ſame 
E propounded before the depoſitions of the Plaintiffs Wit- 
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fore les, (produced upon a Libel) be publiſhed. For after $ 
ting f enteſts are publiſhed, and that the Defendant is in- \ 
Dt med of the contents of them, it js forbid to give in any 1 
Saß ner which is directly contrary. But 9uere, whether or i 
Ow d (notwithſtanding ſuch publication, and information of i 
pe, 1 e depofitions,) any matter, though contrary, may not 
Alleen propounded in a Matrimonial Cauſe; if the Defendant g 
ry this caſe doth juſtifie what he Boaſted, that is, if he | 
Feria) 


the juſt 
nded an 


th fully prove a Matrimonial contract betwixt him and 
e Plaintiff) he ſhall only obtain an abſolutory Sentence, 
z,) that the Plaintiff hath made default in the proof of 


C "I Libel, and that the Defendant is to be diſmiſſed, and 19 
ds. 10 ved from the inſtance of the Plaintiff, Let formerly ORE 
age | advocates were of opinion (and ſo it hath uſually 4 
nd 0 practiſed) that in this caſe now mentioned, (viz.) 

1 ed \ it the Defendant do prove the Matrimonial contract, 


ph alledged by him after Sute was conteſted, yet he 
"ud obtain Sentence as above. And (though we ſaid 
it, that the ſaid matter ought to be propounded be- 
tlc Publication of the Witneſſes, leſt it ſhould be deni- 
Wnittance after) yet if in the Libel no certain day or 4 
& (in Which the Words bf Boaſting are pretended 10 4 
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be ſpoke) are inſerted but only in general, upon or a. 
bout ſuch Months ( naming feveral Months) and in 
ſuch or ſuch a place, as is uſual in theſe caſes, here though 
the Defendant's matter be directly contrary to thePlaintiff's 


„ Libel, yet it may be propounded : Becauſe the Defendant 


by reaſon of that general Allegation cannot defend him- 
ſelf, which otherways he might eaſily do, after the At. 


teſts are publiſhed. For then if the Witneſſes do depoſe, I 


as to the time and place, in which the Defendant uttered 
the words mentioned in the Libel, he may prove a nega. 
tive, (viz.) that he was abſent at that time, and from 
that place they Swear to; and that he was at that inſtant 
( they ſpeak of) preſent in another place: As allo he 
may prove by other Witneſſes (who gave diligent atten- 
tion)which and what words, were ſpoke by the Defend. 
ant : He may alſo produce a greater number of Witnel: 
ſes (who were preſent at the time and place depoſed by 
the Plaintiff's Witneſſes) who may perhaps Swear that the 
Defendant never ſpoke ſuch words. The Defendant may 
alſoprove, that he contracted Marriage with the Plaintiſ, 
before the time of ſpeaking the words mentioned in the 
Libel, and therefore that he hath juſtly Boaſted, Oe. 
6. Some of our late Ad vocates are of Opinion (and i 
Mr. Clarke ſays he has known it adjudged) ther the Far 
ty who is cited to anſwer in a Cauſe of Jactitation of 
Marriage, may either in the ſame Court, or betore an 
other competent judge (notwithſtanding à Citation 1 
firſt Executed upon him in a Cauſe of JaQtiration of Mart 
 age)inſtirute a MatrimonialCauſe againſt the ſaid Plain 
Though in former times the Advocates were of a con 
opinion, (viz.) that the Defendant could not inftituts; 
Matrimonial Cauſe either before the ſame Judge, of dn 
other competent Judge whatever; but that he is boch 
to elledge the Marriage (if he hath contracted any W 
the Plaintiff) before the ſame Judge, and in the {ame Call 
which is ſo Inſtitured againſt him torBoaſting theMartlg 
cc. and not in any other new Cauſe. The Reaſons fte 
give for this opinion, are, that if two ſeveral Cas 
Inſlituted, the one for Boaſting a Marriage, and ths 0 


for a Matrimonial contract; it might eaſily fall out, q 
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two contrary Sentences might happen to be pronounced 
alledged and proved the Matrimonial contract in the {aid 
pronounced (as above) that the Plaintitf hath proved, 


contracted Marriage with the Plaintiff, and that therefore 


m (viz.) which Inſtituted for a Matrimonial contract, the 


he to be given for the Matrimony alledged, determining that 
en · the {ame ought to be ſolemnized betwixt the Plaintiff and 
nd. the Defendant. The Advocates who are of a contraiy 
deb opinion to this practice, ſay that this ſecond Cauſe doth 
| vv Bi divide the continency of the Cauſe : Therefore in this 


{cond Cauſe, (viz. the Matrimonial Cauſe) may be In- 
ſtituted in another, or in the ſame Court, the Cauſe of 


cut of a malicious mind, intending to oppreſs the Ad- 
rerſary with may Sutes, and much Charge. Therefore it 
ſeems moſt prafticable for the Cauſe about the Matrimo- 
nal contract, to be Inſtituted at the ſame time; in which 
tie Cauſe about this Jactitation or Boaſting of Marriage 


the fame Charges. 


lary, becauſe he either abſconds in the Kingdom, or is 
ene out of the Kingdom: And left the Witneſſes of the 
Naintiff, who ſhould prove this contract ſhould die ere 
ey are examined: Therefore they muſt proceed on this 
inner. Firſt the Plaintiff muſt defire a citation againſt 
le abſent Party to anſwer in a Matrimonial Cauſe, and 
mult take care that the Mandatory do-ſeek the Party to 
e Cited in thoſe places where he laſt reſided, or abode : 
inc that he make diligent —— among the Neighbours, 
R 3 


by the fame Judge. (vis.) If the Defendant hath not 
Cauſe of Jactitation of Marriage, that then Sentence is to be 
that the Defendant hath injuſtly Boaſted himſelf to have 


perpetual ſilence is to be impoſed upon the Defendant in 
that behalf. And on the contrary if in another Cauſe, 


Plaintiff doth prove the contract alledged, then Sentence is 


queſtion, conſult the Learned Advocates. But admit this 


]Ritation being then alſo Inſtituted ; yet it may be pre- 
ſumed, that this ſecond Plaintiff hath Inſtituted the ſame 


$laſtituted, ſeeing they may both be tryed with one and. 


aren. 5, 


7. If a Man hath contrafted Marriage *with a Woman v vide que no- 
n on the contrary a Woman with a Man, and do defire uf ad . 2. 
Jt0Sue ina Matrimonial Cauſe, yet cannot cite the Adver-# Se. 
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Parents, and Kindred. of the Party ſo to be cited: And 
if the ſaid Party doth ſo abſcond, as that he cannot be cited, 
the Mandatory mult. make a Certificate upon this Man- 
date according to the uſual form: And thereupon a citati- 
on viis & modis, is to be asked and decreed, which muſt 
_ alſo be Executed and Certified, after the uſual manner, 
But if the Party ſo cited do not appear, he is to be decreed, 
and publickly denounced Excommunicate in that Pariſh 
Church, where he laſt refided,and alſo in the Pariſh Church 


where his Parents refide. Which being thus done ; abouta | 


Week or more after ſuch denunciation the Plaintiff or his 
Proctor may appear and alledge that he hath uſed all poſſ; 
ble diligence in order to cite the Adverſe Party, to anſwet 
him in a MatrimonialCauſe, and that the ſaid Party doth fo 
abſcond, as that he cannot be perſonally cited, and that 
therefore he hath taken care to get him cited by publickE 


dic, which publick Edict is alſo Executed, Certified, and the | 


{aid Party Pronounced, Decreed, and Denounced Excom: 
municate upon the ſame, publickly in the Pariſh Church, 
where his laſt abode was, as may appear by the ſaid Let. 
ters of Excommunication, ſo denounced, (which Letters 
the Plaintiff muſt then exhibit) and that notwithſtanding 


the premiſſes the ſaid Defendant doth fly from Judgment, 


and doth contumaciouſly abſent himſelf from the ſame, 

and that the Parents, Kindred and Neighbours of the {aid 
Party do commonly report, that he hath tranſported him: 
felt beyond Seas, ſo as this your Mandate may not be x: 
ecuted upon him, or any Sute be proſecuted againſt him; 
and further the ſaid Plaintiff mult alſo alledge, that ths 
Witneſſes which he hath to prove this contract, are old an! 
infirm (if it be fo) or that it is very. doubtful as to thi! 
lives, or however, © leſt in proceſs of time, they ſhould 
forget the formal words of the contract, or other circum. 
_ ſtances touching the ſame, as alſo the giving and receiving 
of Gold, and of the Ring as figns of this contract, and 
likewiſe the confeſſion and acknowledgment made (of thi 
contract) by the Party himſelf, (which things are apt '0 
ſlide out of the memory)and ſo their Teſtimony may be i 
danger of periſhing, to the great damage of the ſoid Pl. 
eff, wheretore he muſt deſite that the ſaid Defendant mn 
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called to appear within Threeſcore, Fifty, Forty, or 
hicty Days at leaſt, after Execution of this Citation, 

{ the Party to be cited, be without the Kingdom) if it 

2 Court Day, Cc. (as in other ordinary Citations) by 
blick Edict, affixed as well upon the doors of the Pa. 

h Church, where the Defendanr laſt refided, as alſo 
on the Royal Exchange, at the time of the Merchants 
«ring together. By which publick Edict the ſaid Par- 
muſt be cited to theſe following effects, Scil. 


To anſwer M. in a Matrimonial Cauſe. 
To ſee a Libel given. „5 
To ſee a Term aſſigned to prove the ſaid Libel, 

To ſee Witneſſes, Produced, Admitted, Swore and 
anne %% ooo: 
To ſee the Sayings and Depofitions of the ſaid Wit- . 

nelles publiſhed. © © | 
To propound any Matters, Defenſive Allegations, or 
Exceptions againſt the Witneſſes to be produced in 
the ſaid Cauſe, it he have any to propound, 
Jo ſee and hear a Term, and Terms aſſigned to hear 
| Sentence in the Cauſe. „„ 
Toſee and hear the Definitive Sentence pronounced in 
the Cauſe. | 5 BD 


And Laſtly, to be preſent at all the general Seſſions to be 
ld in the aforeſaid Courts, (whilſt the ſaid Cauſe doth 
pend, (until the Definitive Sentence be pronounced in 
lame incluſively; and alſo an intimation muſt be made 
ths {aid publick Edict, to the ſaid Party, that whether 
10 or do not appear, on the ſaid day and place, the 
age doth intend to proceed, to receive and admit the 
el, 7c. (here all the aforeſaid effefts of the preceding 
ation muſt be again reiterated) his abſence or contu- 
Ky in any reſpe& notwithſtanding this Mandate, or cita- 
decree with an Authentical Certificate, of the Execu- 
I! thereof being brought into Court, and the Party cited, 
g called publickly three times and not appearing, it 
git to be proceeded (in penalty of the contempt of the 
(Party, *> all and ſingular the effects aforeſaid re- 
— 1 ſpettively 
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ſpe&ively, and alſo to the pronouncing the Definitive Ser. 
rence inclufively,notwithſt:nding the contempt of the Raid 
Party. Let the Proctor of the Plaintiff ought to take heed 
1 15 that he deſire nothing to be done or decreed, but in penal. 
BZ ty of the contempt of the ſaid Defendant, Firſt Accuſed 
1 fe Called, and Pronounced gs Contumacious : And that this 
may be Lawtully done, the Certificate of the aid Man. 
date, or original citatory decree, ought to be continuel 
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from one Court day to another Court day. For that Cer = ; 
| tificate being at a period, or (as they ſay) being dilcori| 8, T' 
tinued, the faid citatory decree is at a period allo, and n. publicat 
1 thing can be cecreed, atleaſt, ſo as that the Act may aul e witt 
14 in contempt of the Defendant. Yer although it is above be kno! 
| | - ſaid, that the Defendant ought to be cited by a publick H Atteſts: 
15 dict, to all the aforeſaid effedts, reſpectively, Mr. Crtltronoun 
Fo thinks it moſt ſafe (and ſo he is wont to praQtife) aft that he! 
dF the Witneſſes are produced and examined, to cite the D. Defenda 
1 fendant again, in mannet and form as above, to ſome i me Co 
| \ the aforeſaid effects, (Scil.) to ſee the Depoſitions of n new N 
$87 Witneſſes publiſhed, to propound exceptions againſt theſe only up4 
£1 Wimeſſes, (naming thoſe Witneſſes in the decree) or anymer ;"an 
S other matter whatſoever, if he thinks fit to uſe or propouni c unknc 
any: And alſo to hear and ſee a Term, or Terms allgn:ifeeption 1 
F for Sentence, and to be preſent at the pronouncing of ti entence 
1 fame incluſively, with an intimation as above. Alſo t ess not 
1 like ſecond Proceſs may be made, if anyſ after MatrimomCuuſe ” 
| zs ſolemnized or contracted)hath knowledge that the Par adjudged 
5 ty (with whom this Marriage or contract is made) did ledges 
1 firſt contract or ſolemnize a Martiage with another, [el bouncing 
| (as is ſaid above) the teſtimony of the neceſſary Wit loo, nay 

ö {es in that behalf ſhould periſh. But in theſe and all other Sent 

| the like cafes, it is to be noted, that if Witneſſes neceilan e Sin a 

| ; to prove the Libel, were not produced, or by reaſon old ta 

| the diſtance of the place, or the age of the Witneſſes cou 9.1f tt 

| 85 not be judicially produced in that place, which the Deen roman 

5 5 dant was cited to appear at, but that they are to be er Kind! 
duced in remote paris, upon a Commiſſion, (becauſe ti ariage 

| Defendant was not cited by the publick Edi& a foreſaid ben, 

| appear in any other place, but in the judicial place, nd there 
„ | therefore he is not contumatious to any other effedt * to ſome 
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of the place he was firſt cited to) the Plaintiff oughr there- 4 
fore to cite the Defendant anew, in manner and form a- 1 
ſoreſaid, to appear in the place, and on Days to be aſſign- 
el by Commiſſioners, for the diſpatch of the ſaid Commiſ- 
on to ſee Witneſſes Produced, Received and Sworn upon 
the Libel aforeſaid, and to ſee further Proceedings done, 
in and about the diſpatch of the ſaid Commiſſion, accord- 
ing as the Law ſhall require, with an intimation as a- 
C 0 ; | 
8. Though generally Witneſſes are not admitted after {1 
Publication, yet in a Matrimonial Cauſe they are admitted, N 


pronounced againſt the Plaintiff in a Matrimonial Cauſe; 4 Att | 
B, 
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dentence hath its effects, upon the matter adjudged, hin- 
lers not ; becauſe a Sentence pronounced in a Matrimonial | 
Ciule againſt a Marriage, doth never paſs upon the thing | 
pdjudged,ſceing theſe matters of contract have many pri- 
ledges; and as often as the Church is deceived by pro- 
douneing Sentence againſt a Marriage; by new Proofs, 
Io, nay ſometimes upon the very ſame Proofs, the for- 
Sentence may be revoked ; the reaſon is, to avoid 
de din and the Danger of the Soul, if an unjuſt Sentence 
ould take effect and have place. — 
If the Plaintiff doth perſonally make Faith, that the —— 
Noman whom he Sues, doth remain with her Parents, | 
let Kindred, or Friends, whoare very much averſe tothe 
wnige alledged, and that the ſaid V. hath not her 
erty, ſo as the dare not confeſs the Truth in this Cauſe ; 
Wl therefore he muſt defire that ſhe may be Sequeſtred 
to lome other indifferent place. Upon which the Turbo E 
2 Ke wont 
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RT v 
wont (at the Charge of the Party defiring it,) to Szque. Tit 
iter her, for ſome days appointed ar his pleaſure, betor; Wi "efireq 

her examination upon the poſitions of the Libel, or matter U. 
of the Plaintiff; and if upon any emergent Cauſe, (appear. led) U 
ing by the anſwers, or proofs, ) it ſeem fit ro the Judge, tp 
he may decree her to be kept apart from her Parents ani Jure de 
Friends, whilſt the Sute depends: And it may be Lawful | Icke! 

for the Plaintiff or his Proctor, to convene the Womanſo Inhibiet 
Sequeſtred, at ſome convenient time, and read to her the hed f. 
Articles upon which ſhe is to be examined, and admoniſh Ne 
her, that when ſhe gives her anſwer to the ſa me, ſne ſpeax WE Deceit 
the Truth, and beware of Perjury. This Practice is "ery WW: Ciat 
| ſafe , for now adays, when they are releaſed from this | the 3 
... Sequeliration,they are wont to contract ſecond Marriages Werion | 
whilſt rhe Sure depends. And obſerve, that this Sequeſtration ing, Fit 
is often decreed upon the bare Oatk of the Proftorallets. mich 
ing his belief as above. And obſerve likewiſe, that the biting t 

Judge may and is wont to impoſe the Oath judicially to pt to 
the Party to be Sequeſtred, (when ſhe is produced, and be. ending: 
fore (he is Sequeſtred) to make a faithful anſwer, tothe WR hb 
Libel,or matter, Cc. but ſhe is not to be examined, until at- ih C 
ter ſhe is Sequeſtred. Alſo if it be requeſted of the Judge, i) in ti 

he is wont to inhibit the ſaid Woman, over and above, that 13 

(as in the ordinary Citation, in a Matrimonial Cauſe) dt nrore 

ſhe do not contract any other Marriage, whilſt the Sue fro, 
depends, and if ſhe hath already actually contracted any, ntraQts | 
that ſhe do not procure the ſzme to be ſolemnized in th =_— 
Face of the Church, Ic. Like wiſe if the Woman who wy regoing 
Sued, notwithſtanding this dependency of the Sure, anal may be 
ſuch an Inhibition, not to make another contract, F be Matri 
ſolemnize another Marriage with any other Man) Gol W the ſame 

contract another Marriage, Cc. this being alledged 9 . 
proved, ſhe is to be Sequeſtred (at the Charge of _ 5 inan 
rn 
ſhe, and the Man (if he had notice of ſuch depends ged. 
of the Sute) with whom the contracted this n . 
are to be puniſhed, and publickly corrected at the k Cauſe, 

retion of the Judge. „ 4 of the * 
” 10. And 3 as was ſaid before, the Woman ad nor! 


(whilſt Sute depends, and notwithſtanding ſuch Inhibit 


ed, 


* 
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) if ſhe contracts any other Marriage, ought to be 
queſtred whilſt the Sute depends; yer ſome. Learned 
n ſay, (and fo Mr. Clarke hath known and had it ad- 
led) that if the Man, who doth thus ſolemnize this 
mage with the Woman, knew nothing of this Inhibition, 
ute depending, but did it bona fide, (that is, he ſolem- 
d the aid Marriage, not knowing: ought of the Sure, 
ahibition aforeſaid) in this caſe, he ought not to be 
iſhed for the Fault of the Woman, (that is, his Wife 
Wht not to be Sequeſtred from him.) Therefore to avoid 
Deceit, (which often falls out in theſe caſes) ſo ſoon 
& Citation, and Inhibition are executed againſt the Wo- 
the Plantiff muſt take care, that an Intimation and 
ibition be decreed againſt all Perſons. in general, inti- 
ling, Firſt, that there is ſuch a Cauſe depending, be- 
t ſuch and ſuch Perſons, before ſuch a Judge, and then 
ibiting them, that whilſt the Sute depends they do not 
pt to do any thing, in prejudice of the ſaid Sute ſo 
ending; and theſe Intimations and Inhibitions are wont 
de made by a decree, viis & modzs, to be publiſhed in 
Pariſh Church (where the ſaid Woman is wont to In- 
it) in time of Divine Service: And then in this caſe if 
[do contract Marriage with the ſaid Defendant, they 
[ot pretend themſelves ignorant of the {aid Sute, for 
a ſteong preſumption of his knowledge, and he who 
tracts Marriage with her, is not only to be puniſhed 
contemner, but the Woman is to be Sequeſtred, as in 
bregoing number: And this Intimation, and Inhibi- 
may be executed, at ſuch time as the primary Citation, 
de Matrimonial Cauſe is executed, or afterwards, be- 
the ſame is returned into Court. 
. It is very uſaal, (ſo ſoon as Sute is commenced in 
trimonial Cauſe, if the Defendant (whether Man or 
wan) doth believe that the Plaintiff can prove the Mar- 
| alleged, or at leaſt ſo fully that if no other Marri- 
b folemnized or contracted, the Plaintiff will prevail 
* Cauſe,) the Defendant notwithſtanding the depen- 
te of the Sute, and the Inhibition of the Faq ge, doth 
nt another Marriage, and procure the ſame to be 
an zed, being induced thereto by theſe — 
es bre bn e — 
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* Lindwood, de of the Judge. 


Peu caput 7. lemnized, and conſummate, and confirmed by daily C 


class. tractat. ſes (at the feweſt) who ate without all exception, 


The Pradice of the PART 
ſons.Firſt,that ſhe believes her Ad verſary will not(willin hill the 
ly however) obtain an adjudicatory;Sentence for a Womgiiſidee.) 

who (in his N ) is known by another Man; and u 15 L 

on this ſuppoſition, that he will willingly compound. ere wer 

deliſt from the Sute, Secondly, that the Judge will ny {Mili and 
all probability, proceed againſt this contemner of his M ben onc 
office no body urging it, or promoting his office. Thi bliſhed 
that although the Plaintiff will not compound the Sure, pil be gi 
the Defendant may ſo protratt the Sute, either by friyou d ſe 
Allegations and Exceptions, or by Appeals, ſo as that Wine: A 
the mean time, either Death may tetminate the Cauſe, Mages ha 
the King's General Pardon may aboliſh the Puniſhmem ce, eve 
this Contempt. All theſe things, theJJudge may perchanWMit to hi 
meet with; which things he ought'to take care that N hearii 
be not committed for the future (at leaſt ſo flequenty re wor 
And this he may do, if (immediately after it doth appe end Di 
to him, or that he hath any knowledge of this Contempi edges, h 


ar 


pf nize R 


he do proceed againſt theſe contemners, having no reſp et in 
to the Proofs of theAdverſay, nor to the Perſons contem oching 
ing, but only to the Contempt it ſelf, For a Contempt W'mnize 
the Law, and of the Judge, is neither greater nor leſſ lion of 
whether the contract alledged be proved, or not prove Matrir 
The Judge alſo ſhall avoid theſe daily Contempts, if ini pointed 


interrogatories which he Adminifters againſt theſc conten 
ners, he Interrogate them, whether or no any Advoca 
or Proctor or any Froctor's Clerk, or any other Officer 
Miniſter of his own Court eſpecially gave them this Col 
ſel, to ſolemnize this Marriage or Contract: And if anyAl 
vocate ot Proftor is juſtly ſuſpe&ed upon this account ff 
a juſt ſuſpicion may appear by the Client's Confeſſion) ! 
may be ſuſpznded from his Office, until he purge himiq 
Lawfully of this ſuſpicion; and if he be convict thereo 
he is to be ſuſpended * for a year, or during the pleaſ 


be Cauſe 
that is, | 
adant) 
be Party 
ended,) 
Id finceri 
nd anſwe 
unce in 
lvocate 

anſwer 
it been { 
aintiff, 

kiged, 

Learned 

„ With 1 
ard thi 


poſtuland. c. 1. 12. Though every Matrimonial contract, which any 0 
verb. Matri- 


RG pretends to diſſolve a Marriage, (already Lawtully i 
zac materia in habitation together,) ought to be proved by two Witn 


this ſpecial priviledge, is not allowed to Perſons who! 
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| was pleaſed to call it,) and give Sentence againſt þ 
Conſcience, to confirm the aforeſaid illegal Martiap 
and thereupon rejecting that Sentence, (viz. the Senten 
offered for the Marriage, which was ſolemnized whilt t 


ute depended) he pronounced Sentence for the Plau If 
revoking, and declaring the ſecond Marriage to be u Matriq 
But upon this queſtion, conſult the Learned Judges an ithout e 
Advocates: Though certainly, if the Laws ſhould de boch p 
to allow theſe clandeſtine Marriages, the priviledge of Hie b. 
juſt and Lawful Marriage, ſo many would not 2dvenr nate 
to contract, and ſolemnize ſecond Marriages whilſt tiff mo Witr 
Sute depends, and againſt the Inhibition of the Judge, | one 01 
23. If the Defendant being Excommunicate and Impcilf red) e 
ſoned, for not ſolemnizing the Marriage, according to H o 
Sentencc of the Judge, doth appear by his Proctor, and th les; 01 
ſaid Proctor (exhibiting his Proxy) doth offer himſelf s, an 
dy and prepared to take the Oath, of obeying the Lay awful e. 
and ſtanding to the Mandates of the Church, and doth ai" che, 
| ledpe, that his Client is ready and prepared to ſolemn e Wi 
the Marriage, upon any day to be aſſigned by the Judgt alon of 
and that therefore he doth defire, that he may be abſolraiſ”"* 121 
from the Sentence of Excommunication until a cim ends; 
day, or under a Cautele; and then (giving ſufficient Bon e pron 
that the {aid Party will fo obey the Law, and ſtand to He L 
Mandates of the Church, and alſo that he will ſbiemmf e by t 
the Marriage with the Plaintiff on that day, aſſignel f m 
the Judge for that purpoſe) the ſaid Party is to be ab ** * 
ved until a day, (viz.) until the next Court, immetiaW33 55 * 
ly following the day aſſigned for the Marriage. And be ou 
it is to be noted that although the Defendant, who is Er de la 
communicate (in other Cauſes and Caſes) for any Crime Ya A | 
or Eccleſiaſtical Contempt, is not to be abſolved until! 
ſatisfie the Mandate of the Judge, as to that thing io 7 the 
which he was Excommunicate: (For Example, any d ferv 
being Excommunicate for not paying Charges, Tithes, ii f pr 
Legacy, and Procurations, is not to be abſolved until i 0 P 
pay them. Alſo any one being Excommunicate in rot 1 _ 
{wering to a Libel, is not to be abſolved, until he ma (roars 
his antwer) yet ſeeing Marriage cannot be folemnizzd i. ct 
Excommunicate Perſons, therefore in this caſe, the ah © * * 
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1 caution being interpoſed to a day, or under a Cau- 
rig and the aforeſaid Oath being taken, of obeying che 
nol" . the Excommunicate Perſon is firlt to Ce ab- 
"> pred ere the Sentence can have its effects. 410 
, If in a Matrimonial Cauſe, the Plaintiff doth prove 984 
"= Matrimonial contract, by one ſufficient Witneſs, who is +10 
o« rout all exception, and doth prove a treaty by others; 1 
* coth prove an acknowledgment by two Witneſſes, the 318 
of es beine preſent (Mr. Clarke ſays he has ſeen a con- | 
en ration of Charges, where the Plaintiff hath proved by 
1 wo Witneſſes an acknowledgment, though in the abſence | | 
ge { one of the Parties, ſo as the treaty of Marriage were { 11] 
Imp rored) or if he proves a contract fora future Marriage, 5 1 
tom 0 Witneſſes, and a treaty by the ſame or other Wir | 
nd ops; or doth prove an immediate Marriage by two Wit- > 03-18 
re k, and theſe proofs are afterwards taken away, by 
I ful exceptions unknown to the Party producing them; 
„ the proofs of the Plat nrift are made difficult, that is, 
_” Witneſſes do ceaſe to be without all exception, by 
Tudg aſon of a former contract or Marriage, or by a ſubſe- 
ee ent folemnization of a Marriage made whilſt the Sute 
ei ends; in theſe caſes, the Judge is wont (although he 7 
Bone pronounced Sentence for the Defendant) to condemn f 
toni Defendant, fo obtaining the Sentence, in Charges | 
ni de by the Plaintiff. But if it is proved that there was a 
del made (and often reiterated) as well of the Mar- 
ze as of the Dowry to be aſſigned, and a mutual gi- 
ane "s 20d receiving of Rings, in this caſe, the Judge is wont 
1 he  ablolye the Plaintift from Charges of Sure, ſeeing he 
de faid to have juſt cauſe of conteſting. * e 
Cn. A Sentence being pronounced in theſe Cauſes, for quniam de "og 
nil h Marriage, the Defendant is to be called to ſhew Cauſe, ben. n. 2. G 
nz fo ty the Sentence already pronounced, may not be put in“ 3: 
ny of Kcution; And that a verbal Execution may be made, it 
"cs, Wt be proceeded as in other Cauſes, when Sentences are 
nil bf molly put in Execution; and after Sentence is demand- 

0 Execution, a Monition is to be decreed againſt the 
Uencdant, in order to cauſe him (or her) to folemnize 


not 1 
» mak{ 


mT Marriage with the Plaintiff, before ſuch a Feaſt, or o- 
A es the ſaid Defendant is to be cited to appear on 
„ fluch 


{at 
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ſuch a Da y, after the ſaid Feſtival is elapſed, to ſhew cau 


point ſome certain Day for the ſolemnizing thereof: Aj 
| if he or ſhe cannot meet with the Defendant to ſpeak wit 


ſaid monition; the ſame is to be certified to the Judgs 


care to ſolemnize the Marriage, nor to appear nor all4 


why he miy not be Excommunicate for his (or her) CM noun 
tumacy. Then the Party deſiring the Marriage to be {g PICate, A 
lemnized, mult procure a Licence or Diſpenſation, in q ical! 
der to the ſolemnizivg this Marriage (without publiſh” vpo 
the Banes) in any Church. Then the Plaintiff muſt gott the! 


ſatist 
17, No 
age notv 


the Defendant, and requeſt him to this Marriage, and ar 


im in order to this, let them ſend ſome other Perſon wi ſolemn 
is likely to meet with him. And if the Defendant will 6/8 
not appoint a Day for the celebrating this Marriage, nd ubekfer 

will return any anſwer to the PlaintifF's requelt, then tt = 
Plaintiff muſt appoint to himſelf, ſome Lords Day, ot fe i 4 ag 
ſtival, on which he may endeayour to procure this Mam ne 


age to be ſolemnized in ſuch a Church, and this his Inte 


tion he ought to ſignifie Perſonally to the Defendant, « 3 
at leaſt he ought to proteſt the ſame, before Witneſſes 3 
then on that Day appointed, the Plaintiff muſt go i 75 
the Church which was appointed for this purpoſe, ui. N 
muſt take care, that a Miniſter be there ready, expectiq iv K 8 
the coming of the Defendant, in order to ſolemnize HT akt 
Marriage, and if the Defendant comes not, the Plainti n 
muſt proteſt his diligence and preſence, Cc. before tbeſ 3 
Witneſſes. 088 3 ts 


16. Upon the Day aſſigned for the return of the af 1h 


; 1 7 . . em ; 
with a Certificate indorſed thereupon, making mention i «©: 


the due Execution thereof. And for a further Cautele,th fare 
requeſt which was made to the Defendant, to ſolemimggr of he 


this Marriage, and the aſſignment of a Day, and all oth: 


the Premiſſes may bealledged, and the Plaintiff muſt mal fl Cont 


Oath thereof: Then the Contempt of the Detendant mul _ 
be accuſed (being admoniſhed to ſolemnize the Marti, c n 
upon ſuch a Day, or to appear on ſach a Day and in ſ | iy 


a place, to ſee himſelf Excommunicate, and not tnf. 0 


þ for U 
de com 
Ine, if 
We of it 


ing any Cauſe, why he may not be Excommuniclte; 
Then the Judge muſt cauſe the l' Jant to be calle 
three times publickly, and if he appear not, he 15 10 

Os pronounch 
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onounced contumacious, and is to be decreed Excommu- 

nicate, and is to be proceeded againſt, as in other Eccle- 

aſtical Cauſes. And if the Defendant is caſt into Pri- 

on, upon the King's Writ, de Excommunicato capiendo, 

s there to be kept until he ſolemnize this Marriage, 

| farisfie the Church for his Contempt. NY OL 
17. Now the Defendant refuſing to folemnize the Mar- 
ure notwithſtanding the Oath, or Bond which was given 

 ſolemnize this Marriage, with the Plaintiff, upon the 

hy appointed by the Judge, (under colour whereof, the 

l Defendant hath got an abſolution to a Day, or under a 

wtele) in this caſe, how the Defendant muſt be pro- | | | 
zded againſt, is a thing very much controverted (Sci!) | 
tether or no the Judge (by vertue of the firſt Excom- 

mication, which was denounced ) can fignifie the ſaid 


nc fendant to the King's Majeſty, and obtain a Writ for his 

1 prehenſion, (ſeeing he was abſolved only to a Day, and | 
bells Day being elapſed, he doth again fall under the for- a 
10 communication,) or whether or no the Judge | 
or pit de 20vo to admoniſh the Party again, to ſolemnize ; 
„ anisge before another Day, under Penalty of Ex- 
I [0 wunication, and then proceed to denounce the Excom- | 
* nication, and do all other matters and things, in like 


mas was directed in the fiir eenth number foregoing: 

Uarke ſays, he always uſed the laſt method of proceed- | 
and he accounts it moſt ſafe ſo to praQtilc in this caſe, 4 
move all Jealouſies. And ſecing in the aforeſaid ca ſe, | 


* Mole 
e judge 


; 0 — Y « * 
I Judge was circumvented by the Defendant's promiſing 
emu the would folemnize the Marriage, (under colour | 


eof he got his abſolution,) and ſeeing he was a ma- f 
it Contemner of the Judge, and of the Juriſdiction of . 
Church, the Judge may, and of right he ought to | 9 
the Party (who is thus grieved and injured by the | 
Cot his Adverſary, and by this retarding the Sute) 
ond which was taken for the ſolemnizing this Mar. 
b before a certain Day) and make him a Letter of At- 
bor the recovering theForfeiture of this penal Bond; 
e common Law; and this is eſpecially neceſſary to 
Me, if the bote after he is freed our of Priſon, by 


let the 1.3 lation ro a Day as above) doth ſo 


Ill othe 
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nt mul 
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abſent himſelf, as that the Plaintiff cannot cite him 9 
nouo, to the effect aforementioned : And then the Bondf 
men for their own ſafety, will cauſe the ſaid Pary; 
ma in Court, e. 

18. In all Gauſes which concern the Goods or Perſon 
any one, a third Perſon may come in for his Intereſt (1 
wir) in a Matrimonial Cauſe, a Cauſe about a Living, 
Teſtamentary Cauſe, a Cauſe of Temerary Admini{irarig 

And firit, in a Matrimonial Cauſe , If a Man Sue à U 
man ina Cauſe of contract, and that Woman doth eith 
ſolemnize, or contract Marriage with another; this thiff 
Perſon may (if he will) come in for his intereſt in t 
{aid Cauſe, in any part of the Proceedings, yea thought 
Cauſe be concluded, whether he come with an intent 
to aſſiſt or remove the Defendant, yea although he n 
have notice that the Sute hath depended. and that the Pl 
tiff has proved his Libel, Cc. the reaſon is, becauſe 
Cauſe is a Cauſe of great priviledge ; and in theſe Mi 
monial Cauſes, it is roverted as to the peril of thes 
and therefore the publication of the Witneſſcs, and 
conclufion in the Cauſe, doth not hinder, but that atl 
"Perſon (alledging a former contract, and à Firſt! 
riage, and making Oath, that he doch not propound this 
Intereſt, out of a malicious mind, or with an intent ol 
ferring the Sute, and that he believes he can prone 
Tame) may be admitted to alledge, propound, and pl 
this his Intereſt, notwithſtanding the Witneſſes are p 
ſhed, and the Cauſe concluded. But in the oth-r g 
above mentioned, a third Perſon coming in for his int 
ought and is wont to proceed in the ſame Stare, in! 
the Cauſe was at the time of his coming in; and ide 
ceedings ought not to be ſtopt, but the Plaintiff mi 
ceed againſt the Defendant, as if a third Perſon had nt 
in for his Intereſt: But this is only to be under! 
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love 

that third Perſon doth come to aſſiſt the Defendam: F ite 5 . 
it is otherwiſe, if he comes in, with an intention Kindred 
the Defendant, who makes a collufion with the q 8 bred by 
in prejudice of the ſaid third Perſon, For in mee may 
third Perſon may ſtay the Proceedings again!t te ate lnſtit 


dant; yet it is meet, that this third Perſon do 
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as 6.< 8 s 

* 8 ers * 
*4 PM 


PART = Eccleſraftical Courts. f ES. 


a i 1. 4 
8 d 5 
1 4 


Mr. Clarke has heard from very Learned Perſons) that this 
third Perſon do alledge generally and in the common form 
inhis Allegation,(vig.) Omnibus melioribus & efficactortibus, 
vis modo juris forma, &c. but he muſt ailedge in theſe 
general words, (viz.) Et preſertim animo removendi reum, 
N detegendi colluſionem inter eum & Aclorem, in præjudi- 
tian iſt ius tertii. Alſo in a Cauſe about a Living, or Bene- 
fce,to wit, in a buſineſs of double querele, if it be conteſted 
bra Benefice betwixt a Biſhop and another Clergy Man, 

(abo is preſented to it,) who doth deſire his Inftirution in- 
ſantly : Becauſe ſometimes the Biſhop will not alledge 
bis righr, (that is, that a third Perſon doth poſſeſs this 


whom it is complained, is wont to pronounce for his Juriſ- 


iſ, that this third Perſon who has the Living already, do 


the ſame. Likewiſe if in a Teſtamentaty Cauſe, (where 
there are conſiderable Legacies left you.) the Executor of 
be Will, intending to make void this Will, in which theſe 


ence of the Judge, and ſo avoid the payments of theſe 
egacies; in order thereto this Executor is wont to col- 
de, (at leaſt he may ſo do) with ſome of the next of 
\incred to the deceaſed (who would have had an intereſt 


Kcuor,to prove this Will by Witneſſes: And the Execu- 
thus collud ing) making default in the proof thereof, 
e may obtain Sentence againſt the Will, although for form 


Kindred, (who do collude with him,) to ſee the Will 
wed by Witneſſes, Ec. in this eaſe, the Legatee con- 
med may come in. To theſe caſes may alſo be added a 
ale Inſtitured for a Legacy + For the Executor not ha- 
8 1 ving 


this collufion in his Allegation, and the Cauſes wherefore 
the Defendant is to be removed: Nor is it ſufficient (as 


Benefice already, and that the Church is not vacant, in 
reſpect of this third Perſon ;) in which caſe the Judge to 


ome in, and alledge his Intereſt, leſt another be Inſtituted 


Legicies are left, and to get it declared as null by the Sen- 


the Goods, if the deceaſed had made no Will) to call this 


le, he have alledged the Will, and taken upon him to 
ove the fame by Witneſſes. And this may alſobe done, 
| the Executor is not called by, but doth call the next 


liftion, and to decree the Party complaining, to be Infti- 
tuted to the ſaid Benefice: Therefore it is expedient in this 


o * 
x * 4 . & : 
G . 15 "" a ad * „ 
— 
n 


mY The Pracłice of the PART VI, 


ving ſufficient Goods to pay the whole Legacies, Fey being 


to the Kindred, and Friends who are Legatees, he may 
collude with ſome one or more of theſe Legatees, and get 


taries, (fo ſoon as they have notice of theſe collufions) 


tors Goods (which remain in the Executors hands) 2 
cord ing to the rate and quantity of their Legacy. 


willing that the reſidue which is in his hands, ſnould be paid 


them to Inſtitute an Action againſt him for theſe Legacies 
and may obtain the Sentence of the Judge for the whole 
Legacy : In which caſe the Executor is freed by the Sc. 
tence of the Judge, if he pay theſe Legacies adjudg:4. 
Which being paid, he hath fully Adminiſtred, fo as there 
remains nothing more to pay the other Legacies. Bur 
yet quæte whether or no the Executor (knowing in this 
caſe that there are more Legacies due,) ſhall be trecd by 

this Sentence. Mr. Clarke ſays, he has known it thus ad. 
judged. It is very requiſite therefore that the other Lega. 


that be 
dand m 
Ny ; the 
ſudge h 
requeſt 
ſudge a 
which! 
„And th 


do come in for their Intereſt in the ſame Court, or Cauſe 
ſo Inſtituted, and deſire their Legacies, or at leaſt that 
they may have a ſhare out of that reſidue of the Teſſa. 
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; during 
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1. Ihe manner of defiring Charges of Sute and Alimony 
any Matrimonial Cauſe, betwixt a Husband and a ii 
2. A neceſſary clauſe to be inſerted in the Libel, when! 


CY 


Wife ſues ber Husband, &c. 


3. The tenor 25 a Sentence in a Cauſe of Divorce, Mum of 
rather in a Cauſe of Separation from Bed and Baan v ſuch ; 
in caſes of Adultery or Cruelty, te, ur 

4+ The Cauſes which are to be conſidered by the 7498 be note 

in a Cauſe of Divorce for Adultery. lte, to 
5. The Cauſes which hinder a Separation, a!thoug" ure: of 
Party eonvened bath committed Adultery. _ axed, : 

6. The Cauſes which binder a reſtitution in « Hund in h 
nial Cauſe, . oled f 


dale he; 


_— 
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bo every Cauſe where the Wife ſues her Husband, (or 
contrarily) ſo ſoon as it doth appear to the Judge, ei- 
ther by the anſwers of the Proctor of the principal Party, 
or by the Proofs, that the Marriage was ſolemnized be- 
twixt the Parties, the Proctor of the Woman muſt alledge, 

that it doth appear by the Acts of the Court, by the Libel 

of the Ad verſary (when the Man ſues his Wife in a Cauſe 

of Divorce, or in a Cauſe of reſtitution of the conjugal 
Yoak) or by the anſwers of the Proctor, or of the prin- 
cipal Party, that the Marriage was ſolemnized betwixt his 
Client, and M. the Adverſe Party, referring himſelf to the 
Ats, the Anſwers, the Libel, or the Witneſſes examined in 
that behalf; wherefore he muſt defire that the ſaid Huſ: 
band may be condemned in Charges of Sute, and Alimo- 

ny; then if the Marriage thusalledged doth appear to the 
ſudge he is wont to condemn the Husband, according as is 
requelted. Then the Proctor of the Woman muſt give the 
judge a Schedule of the Charges of Sute, at the end of 
which Schedule, he muſt Write on this manner, (Scz/. ) 
and the ſaid Party N. doth deſire Charges of Alimony, 
from the day of the date of the primary Citation, for and 
during the whole Sute, according to the rate *. (Leaving * n taxatione 
pace, that the Judge may ſer down the ſum, which is to alimentorum 


e decreed for every Week from the aforeſaid time, until conſuetudo & 
qualitas ejus 


ages of Sute ; and then if the ability of the Husband n' conſideran- 
oth appear to him, he may Tax the Charges of Alimony 4e. Marchi 
thispleaſure, on this manner: We Tax the Charge of cy A. * 
Alimony for every Week, from the time of the date or re-,, 1 
um of the primary Citation, (if he ſee it convenient) de aliment. Pon. 
o ſuch a Sum to be paid during the dependance of this lan. de aliment 
ute, unleſs it ſhall be other ways decreed by us. For it is 2% vxcantur 
be noted, that the Adverſary may in any part of the, 2 
die, to avoid a further Allowance or Taxation of the Sed. nen. fi. n. 
nge of Alimony) however that they may be moderate. 4. & obſerv. 
axed, alledge and prove his Poverty, or that he is de. Cameral. cent 
Jed in his Eſtate, fince the decree of the Judge was in-. 40 0 
poled for theſe Charges of Alimony ; but the judge out 439 
abe heed, that he be not circumvented in the aforeflid 
| | N 8 — Taxation, 


be end of the Sute.) Then the Judge muſt firſt Tax the cui aſignantur, 


* 

* | : 8 | | | 
— 00 „ — 
| — — | : 2 ” | e — — 0 — — p od 

2 e — —— 


„„ 


n ä 
: 
N 


155 — _— 


RT VI. Eccleſiaſtical Courts. wi 27 9 


V. — 
—brgoing Section, that a Husband or Wife, for ſeveral rea · 
r ors might ſue in a Cauſe of Divorce or Separation from 


Bd and Board; yet by the Canon Law, which is ap. 
roved and confirmed by the Laws of this Realm in this {1 8 
tebalf, it is not Lawful for Perſons who are Divorced in || 

theſe cafes, (vig. either for Adultery or Cruelty,) to "Til 
hetake themſelves to a ſecond Marriage whilſt their for- 1 
mer Husband or Wife are alive; becauſe the Matrimonial 4 
Bond of a Matrimony once perfected, cannot be diſſolved | 
by Man, but only by Death. Therefore in every Sen- 

znce Pronounced in theſe caſes, this Clauſe is inferred ; 
[The faid N. and M. that is, the Parties, who deſire to be 


Ion, 
feats 
ound 
and 
eturn 


ledge 
Shand 
rlage, 
h pol. 


he 1 irorced by reaſon of Adultery [if the Cauſe were inſti- 

maß ned for Adultery] or by reaſon of the Cruelty Alledged 

e maß Proved, we Separate and Divorce them from Bed, | 
by ond, and mutual Cohabitation, and from the Yoke of | 
nd clock, until ſuch time as they are mutually reconciled | 
prep cach other, and not otherways, nor in any other man- 

12 ha en (This word Divortiamus is often admitted.) Alſo 
and . avoid theſe ſecond Marriages, whilſt the former Huſ- 
ad dend or Wife are alive, (being a thing frequently done) 
Wine Judges are wont expreſly to inhibit theſe Perſons thus 
e: 14Wnarated, that they do not berake themſelves to any 

ind t ker Marriage, with any other Perſons, during the Lives 
notti them two thus Separated, with an Admonition alſo, 

de et they abide unmarried, unleſs they be mutually recon- 


For Med to each other. And as often as it is complained of 1 


pro e ſecond Marriages (of either of theſe Parties thus Se- | 
gente) before the King's Chief Commiſſioners in Eccie- 
J ical Cauſes, or before the Judges of the Arch-biſhop of 
ing Tt anterbury, the Parties who offend in theſe caſes, are Pu - 
the Pied and Corrected, and are Divorced and Separated 1 
the en theſe ſecond Marriages, or rather from theſe Adul- | 
wort ous Wedlocks. z 
the u 4. Seeing that in theſe our Days (through the Inſtiga- „ 
nd Hoa of the Devil) very many Divorces are asked, or 1 


Chile 
count 
ng to 
e [voy 
Sf + of 
# 


ed for under pretence of Adultery ; that ſo by that 
kans, the Parties thus Separate, may herake themſelves 
ja lecond Marriage. And that this Divorce may be the 
lier obtained, the Wile is wont to confeſs the Adultery ? 
. where” 
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to remedy and avoid this Deceit and Fraud, tie Judgein 


Friend of the Woman's, and alſo examine the Woman he 


by vehement preſumptions, and publick fame; or unleſ 
the Judge is ſatisfled in his Conſcience, of the probabiliy 
of this Crime being true, as 1 ; ſo as he can believe 


or Fraud. The Judges alſo had need take care that thy 


the Man who defires tobe Divorced, Therefore the Judge 
ſhall prevent this Deceit and Fraud, very eafily (it k 


that is, if the Defendant doth prove, that the Plainti 
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had knc 
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re 


whereof the (under colour) is accuſed ; though in very 
deed there was not any Adultery committed. Sometimes 
alſo the Husband (that ſo he may Marry another Wife, 
doth (either by threatnings, ſtripes, or fair words, or 
ſome other unlawful means) induce his Wife to confeſz 
Adultery, although ſhe never committed any; therefore 


theſe caſes, is wont (all Perſons being removed apan, 
and eſpecially the Husband) ſecretly to queſtion ſome 


ſelf diligently touching the Truth, and the Cauſe of thig 
her Confeſſion; and uſe all other lawful ways and meang 
to inform himſelf of the Truth. And if he can find out thig 
Deceit and Fraud, or at leaſt if he finds any probable ſul. 
picion of it, he is wont to forbear to pronounce a Sentence 
of Divorce, unleſs the Party who deſires this Sentence o 
Divorce, doth prove this Adultery by Witneſſes, or at lea 


that the Confeſſion of the ſaid Woman, touching the Adul 
tery committed, did not proceed from her out of Decei 


Perſon brought before them, to confeſs the Adultery men: 
tioned in the Libel, be not ſome counterfeit Perſon (which 
Mr. Clarke ſays, he has known twice done in his time) 
though it be Alledged before him, that that is the Witeo 


ſuſpects it) by raking care to get ſome Perſons of cred 
to be preſent before him, (at the time of Pronouncing 
the Sentence) who have certain knowledge of the We 
man confeſſing this Adultery, & & C . | 
5. A compenſation of the Crime, doth hinder a Divore 


hath alſo committed Adultery, the Defendant is to bevy 


ſolved, 25 to the Matters requeſted in the Libel of tl 
Plaintiff. Likewiſe if an Action of Divorce for Adulter) 


is inſtituted by a Woman againſt her Husband, ©r 0 
Husband againſt his Wife, to obtain a Divorce for Adul 
2314 oo 5 511 . 
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very re; If the Defendant in this caſe, doth Alledge and 
mes rrove, that the Plaintiff (before this Sure was inſtituted) 
fe) bad knowledge, or at leaſt a probable forefight of this 
s, or Crime Committed, and Libelled, and yet notwithſtanding 
ni:{shhis, had afrerward a carnal Commerce with the Defen- 
fore bat; the Plaintiff in this caſe, ſhall not obtain a Sentence 


a: inet Divorce: Becauſe in this, the Plaintiff may be ſaid to 

part re remitted, and pardoned the Crime objected. Now 

ſome probable knowledge in this caſe, may be ſaid to be, if 

n her de Hosband ſuſpecting his Wife of Adultery, doth accuſe 

F ther of it, and ſhe confeſſeth it when Taxed therewith: Or 

neue thoſe Witneſſes, whom the Husband produceth in a 

ut tig our of Controverſie, to prove this Adultery objected, 

le i fignifie to the Husband before the Sute was begun, 

ntebchtat they could depoſe or teſtifie this Adultery, having 

nce o een and known the ſame to be committed: Or if the Hus. 211 
ea d took his Wife in the very Act of Adultery : In theſe 4 
unlees, if the Husband hath carnal knowledge of his Wife 5 
oy terwards; he doth ſeem to remit the Injury, and there. 

JEuevy 


ore ought not to be Separated from his Wife. Therefore ol 
this caſe, let the Husband forbear to lye with his Wife, — 
be intends to be Divorced from her) although he do FL. 


> Acul 
Deceit 


nat tot immediately put her out of his Houſe. | 
erg 6. Proof being made that (after the Marriage is Con- | 
(hig ed, or fince the Marriage was Solemnized, and that | 
Stine e Wife went from her Husband, or the Husband from | 
Vitc 08s Wife, ) the Husband, or the Wife have committed | | 
e [oc gMultery, it is ſufficient to hinder a Reſtitution in a Ma- | 
| (i 0 fimonial Cauſe: Vet in this caſe, if the Plaintiff doth re- 

0 


ly, and prove a compenſation or knowledge, a Pardon 

$4 remiſhon of the Crime as above: he ſhall obtain the 4 
elliturion as defired. The Cauſes alſo which are men- | 
oned in the firſt number of the foregoing Se&. may be 
pounded to hinder this Reſtitution; being ſuch as ren- 
x the Marriage (already Contracted) Null, 
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85 N Of Contempt: + againſt the Eccleſiaſtical Lame, in in ” 

Alete cou. Magiſtrates. The order of puniſhing them, 3 

max quot mo- | 4 | foe 0 
dis committi- lag 

tur, qualiter Ser. erſona] 

contra confur p : 1 3 | 2. In 

_ 2. 1. The manner of deſiring a Decree, in a matter f draw 

3 tempt, committed in « Matrimomal Cauſe. ords: 


cis, & quo 2. The manner of Alledging a Contempt in other Cauſes, Wl rain 
ordine ſint in- 3. The manner of Proceeding in a Cauſe of Content, Kto: 
fligends, ple. 4. The manner Giving and Exhibiting Articles in Ke: 


— e Cauſe of Contempt. the Sea 


prax. a fol. 85. 5. The manner of Proceeding in theſe Cauſes, where nde fan 
44 fol, 100. Defendant doth confeſs the Contempt, lawful 
ein Hit 6. The manner of Proceeding in ibis Cauſe if the Den Manda 


Pl of in n., dart doth deny the Articles. nd tha 


| z | n. i. de contum. ; | | hwy 
— Ummius dif. THE Proctor who defireth a Decree, and 2 Citati ourt' 
bat, &. n. 3, 1 to be decreed in a Cauſe of Contempt, ought ill * "vat 


| — mo Fa: draw up a Schedule, containing briefly the Cauſes of Conf 


Jacob. Blum. tempt: Which Schedule, he who is Advocate in the Caul . 
proc. Cam. t. 66. is wont to read publickly in Court, it being drawn up ul ſy 
Jacob. Ayrer.der this form of words. Reverend Judge ; from this fu 225 26 

of 5 - s., mous Court, were taken certain Letters Citatory and! 100 of 
contumacia eft * hibitory at the inſtance of one N. againſt A. to anſwer H efia 

eres judicem © ſaid N. in a Matrimonial Cauſe, and to Inhibit the faidM N 
_— in- the Woman that ſhe ſhould not (whilſt the Sute depends ' qe a 
oheatentia. „Contract any other Marriage; and that if in cafe, f the] 

« ſhould have contracted any, that the ſhould not pr N. 

« the ſame to be Solemnized in the face of the Church, u 4 OF 
der penalty of the contempr of the Law, and that thay ay dr 

Letters Inhibitory, were duly excecuted upon the {aid Nm ban 

* according to the form, force and effect of the ſame. fn 

© thatnotwithſtanding theſe your Letters Inhibitory and TY 

Execution of the ſame, the ſaid M. ( in contempt of A lecit 


* Law, and of your juriſdiction) hath contracteda 1 55 


date, b 


* A 
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netended Marriage with one O. and hath procured the | 
ime to be Sole mnized in the face of the Church, c. \ | 
Iwberefore I defire that the ſaid Party may be cited to ap- 4 
[rear upon ſome competent Day, to be by you aſſigned, to 38 
inſwer perſonally to certain Articles, concerning this I 
contempt towards you, and your Juriſdiftion. Then the 
auge doth decree the ſaid Party to be called to anſwer 
-rfonally againſt ſuch a Day as is deſired. OE RES 
2. In other caſes, the Schedule for a contempt, is to 
e drawn and read (as above) by an Advocate, in theſe - 
ods: © Reverend Judge; from this Court were taken | 
certain Letters Citatory, at the inſtance of one N. againſt {11 
A. to anſwer the ſaid N. ina Cauſe of Defamation, or the —— 
like: And that theſe Letters Citatory were Sealed with a | 
the Seal of your Court, and in order to the Execution of | 
the ſame, they were delivered to one L. your Mandatary, | 
lawfully conftituted in this behalf, And that your ſaid — 
Mandatary, did execute this Mandate upon the ſaid M. 
and that the {aid M. violently ſnatched this Mandate out 
of the hands of your ſaid Mand atary, (in contempt of your - 
Court and Juriſdiftion) and tore the ſame: And likewiſe 
it that time, and by reaſon of the Execution of this Man- 
date, he not only uttered reviling words againſt the ſaid 
Mandatary, but alſo beat and ſmote him with a Staff, (or 
ſome ſuch like thing, according as the matter was: Al- 
ways adding) that this was done by reaſon of the Execu - 
tion of the Mandate of the Judge, and in contempt of the 
C tcclefiaſtical Law, and its Juriſdiction; (leſt it ſhould be 

aper that this buſineſs doth belong to the common 

ww) and I do deſire (as above in the foregoing number; 

id the Judge ought alſo to decree as was ſpoken there.) 

3- Againſt the Day of the return of the Citation, the 
roctor promoting this matter of Contempt, muſt take 
are to draw up into Articles, the Cauſes of this Contempt, 
aide name of the Judge, by way of Objections. (vis, ) 


la the Name of God Amen. We N. official, &c. (here 

lecite the ſtyle of the Judge, who adminiſters theſe 
interrogatories)do give and adminiſter to you M. all and 
Jngular theſe Articles,orlmerrogatories (which concern 
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a a contempt offered to ua, and to our Furiſdifion) of 
mereOffice,or at the promotion of O. (if the Judge hugs 
be Ole ce, Sh 


mind to proceed of his mere Office) 20 each, and em in t. 
go of which Articles, we will, and require you the ſoWCrime 
to make atrue, aplain, a full, and a faithful ie 9447: 


; ſwer, (upon your corporal Oath) and we do 0bied 
Article, joynily and ſeverally az follows, &c. 8 


or t 
0 whet 
or, Are 
0e Pi 
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nteited 
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eſe thir 
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4. If the Judge intends to proceed of his mere Offs 
he ſhall aſſign ſome Proctor of his Court, as a neceſſy 
Promoter of his Office, who muſt ſay, * I rake upon meti 
< butthen of Promoter of the Office of the Judge, and 14 

_ © give and adminiſter Articles, and deſire that it may! 
* proceeded ſummarily and plainly. Which the Judge d 
crees. And then the principal Party is to be produce 
upon theſe Articles, if he be preſent in Court. But if i! 
Office of the Judge, is promoted by a voluntary Prom 
ter, or his Proctor (who muſt Exhibit his Proxy fort 
ſaid Promoter) he muſt ſay, I give Articles, and up 
theſe Articles, I produce the principal Party, here preſe 
in Court, whom the Judge muſt ſwear to make a faithf 
anſwer, to the ſaid Articles, againſt the next Court, an 
admoniſh the ſaid Party, to appear at the next Court t 
acknowledge his anſwer; this acknowledgment is wat 
to be made in the 8 of the Proctor of the Pa 
who promotes the Office. And obſerve that in theſe nu 


ters of Contempt, whether moved of the mere Office, Rs Null 

by a Promoter, it is not lawful for any Proctor to appeal) accc 

for the Contemner, nor for any Advocate to plead in Mages, 

behalf, until the ſaid Defendant has given his anſwer: Na: alſc 

then neither, until the Judge his leave be firſt asked any Fro: 

obtained; nor ſhall the Defendant have a copy of Ari 

aforeſaid Articles, before he be examined upon them. If tt 

here it is to be noted, that although ir was ſaid abe eren 

1 that if the voluntary Promoter of the Office, be not e id 
© ſent in Court to give in the Articles; his Proctor hai (ler, 
1 Exhibited his Proxy for him, may give in thoſe Articioitence 
1 Let Mr. Clarke doubts very much, whether or 110 in nc 
1 caſe, where the Office is voluntarily promoted, or wits It t 


or no, in a Cauſe of Correction, originally moved a : 
} | | lane 


— 
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ance of any one, a voluntary Promoter can conttirure 
Protor, before Sute is comeſted? Becauſe a voluntary 
moter, although he have ſufficient Intereſt to promote, 
x in this caſe to implore the Office of the Judge, that 
(time may be puniſhed, being alſo of publick concern; 
gt quere, Whether or no this Promoter can conſtitute a a 
or to carry on the Sute, before the Sure is conteſted, 
A whether or no the Acts and things done by ſuch a Pro- 
yr, are of any force? Mr. Clarke thinks they are of no 
ft. and he is induced to believe ſo, becauſe that 
ore Five Years ago, he very erroneouſly gave in Ar- 
ds in the Name, and by vertue of a Proxy, from the 
umoter of the Office; and at his Petition, Sute was 
neted by the Proctor of the Adverſe Party: Which be- 
done, he began to doubt with himſelf, whether or no 
eſe things thus done by him, as Proctor of the ſaid Pro- 
ter, were of any effect. Therefore he conſulted two 
drocates (who were fee'd in the Cauſe,) upon this Que- 
Jon; who making ſome doubt herein, deliberated: upon 
fora day or two; and then returned him anſwer, that 
things ſo done by him as Proctor of this Promoter, be: 
te the Sute was conteſted were void, * Whereupon in . 
tſuance of their Council and Advice, he ſubducted and ;,," Fee 
ited that all things done in Court by him, as Proctor inte- e 
the ſaid Promoter, might be accounted as ſubdutted : torem ad li. 
dd he offered himſelf ready to pay all ſuch Charges as 1e © rp 
te due, and ſhould be Taxed by the Judge, by reaſon of . 
$Nullity; which Subduction, the Proctor of the Ad ver- procurator 4 
y accepting Mr. Clark's Clyent was condemned in prometore litis 
ages, which the Judge Taxed to Forty Shillings; which r Magts - 
fe alſo paid down by Mr. Clarke. And then the volun- 777” d fiel, 
Fromoter appearing Perſonally in Court, he gave in ante conteſta- 
e Articles, already Exhibited in preſence of the Pro- tionem litis, 
It of the Defendant, and deſired that an anſwer might clit. 
given to the ſame. And then Sute being conteſted, ny # © 
e laid voluntary Promoter, conſtituted and appointed Sei. ae 
Clarke for his Proctor: And afterwards he obtained contra procura- 
aniceßz rence in the ſame Cauſe, with Charges, and a publick en bens. 
d in tance was injoyned the Defendant. 2 1 
where; Uf the Defendant confeſſeth the Contempt objected, tin 
11 * * OP 
in{tand 5 
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acknowledgement being made of the anſwers of the pri 
cipal Party) muſt firſt accept theſe anſwers, ſo far 


Judge, and mult azledge, that the intention of the Judg 
anſwers of the Defendant, referring himſelf to thoſe | 


ticles, Anſwers, and to the Laws: Wherefore he m 
defire, that the ſaid Party may be pronounced for 2 C0 


promoter. Then the Judge aſſigns to hear his pleaſy 
next Court Day; or the Judge may if he will, upon t 


 ſwers, if the intention of the Office is ſufficiently found 


he be voluntary or neceſſury) may defire a Term t 


chen the Proctor of the Party promoting the Office, 


they make on his part, and on behalf of the Office of j 


and of the Party promoting the Office, (mentioned in q 
Articles of contempt,) is ſufficiently founded upon t 


temner, and that Penance may be enjoyned him, that; 
ſo he may be condemned in Charges, and that Rip 
and Juſtice may be done: From which Petition, the D 
fendant diſſents, and denies the matters alledged by U 


upon this Petition, and to hear his final Decree upon 


ſame Day, in which the Defendant acknowledged bis 
thereby (the aforeſaid Petition being made by the 1 
moter of the Office) pronounce him a Contemner, a 
enjoyn him Penance, and condemn him in Charges. f 
obſerve as above, that by the Cuſtom and Statutes ot t 
Court; theſe Cauſes are Summary Cauſcs, (ar leaſt th 
are uſually ſummatily proceeded) and a contrary defeg 
is ſeldom admitted againſt the Confeſſion or Proots,whi 
make for the intention of the Judge or his Office, 
though the Parry confeſſing would perhaps qualiffe org 
tenuate that Confeſſion) nor is the Defendant permit 
to except againſt the Witneſſes that are examined 
behalf of the Office, in order to make his Penince 
more eaſie. 5 1 g 

6. If the Defendant doth deny the Articles of Conten 
the Proctor of the Party promoting the Office, (hel 


aſſigned him, to convince the Defendant; which Ti 
aſſig ned, is inſtead of the Term Probatory: And p 
being made, they muſt proceed in all things, as in 4 
mary Cauſe. And obſerve as above, that thels 

ſes are ſaid to be favourable Cauſes, and there 1509 


Ard 


— — 


and direct proof required i 19 — 1 
the rect proof required in theſe 3 — 1 
o fa or ſometimes there is no further 08715 her Cauſes. | 9 
5 de Oath of the Mandatary required, than the i 
e of il F | ary, at leait if he be a publick 1 
e ag dran, and one who is of honeſt account ſpecial | 
| int gens circumſtances or preſumptions occur. And | 
pay aft defire a T is proved, the Tarty promoting the Office 4 
rey ; ay diſcuſſed, ry he ll B wherein the matter | 
he m i RL nai Decree may be h -FY 
ten the Judge (conclufion bei W card. 1 
120 F ufion being made in the 
that ner / 8 1 r 
t Re , to the effect above ſpecified | | 
be his Interlocutory Decree, R as «any 1 — | 
d by if RT ts { 
pleaſu | { 
pon tl 21 
d his! 1 


found 
the of 
ner, al 
ges. f 
05 of it 
ealt th 


y defet 
ofs,whi 
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"The Frater of the PARTY 


N 


The manner and order of an Executor or Admini rat. 
making their Accounts. When called thereto, 


SECT. 


1. Of the Oath of the Party Accounting upon thi 
Sums which are under forty Shillings. © 
2. The general Oath of the Party Accounting upon 
the Suns contained in the Account. : ; 
3. In what Caſe a Party who is called to give an Acco 
F or to Exhibit an Inventory, à not bound to appear 
q ſonaliy, but may appear by his Prollor, to objed il 
the Party calling him to an Account, has no Interef 
4. What Perſons are ſaid to haue Intereſt to call il 
Executors or Adminiftrators, to Exhibit Inventors 
. N and make Accounts. oo 5 
. 3. The manner of proving the Intereſt of a Crediter, 
W 3; it be denyed. V 
3 6. Of other Perſons that have Intereſt to call the Exec 
by. Tors or bene ap to an Inventory, and an Accu 
* 7. The Party who is called to give au Account, ubeil 
85 the Office of the Fudge, or at the inſtance of 4 f. 
fe 5 ought to appear Perſonally. 
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e Executors or Adminiſtrators may call the next 
Kindred to the Deceaſed, to ſee an Account given, 
the Letters of Quietus eſt, or Acguittance grant 
: 1 the full Adminiſtration. = 
9. The manner of juſtiſying and proving an Accoutt 
Witneſſes. Shs . 
10, The form of drawing an Account, (whether Ned © 
= ' Office of the Fudge, or at the inſtance of a Parij) Fart 
| a Court of Controverſies, 6. ont 
| 11. The manner and form of alledging the inſafeu the | 
of the Goods in a Court of Controv-rhe.  _ Uthe s 


12. The Party Accounting in order io prove the Ei e of 
N gh M1 


— ad 
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Ability of the Deceaſed, ought to Exhibit an Invento- 
ry of the Deceaſed's Goods, in a Court of Controverſie, 
13. The manner of objecting againſt an Account, 5 
14. The benefit of drawing, and judicially exbibiting 
an Inventory. NO 
15. In what caſe, the Party accounting, or his Proclor, 
na decline the Fudge of the Prerogative Court, and © 
except that he is no competent Fudge, 
16. The manner of alledging and proving the Furiſdi- 
tion of the Prerogative Court. fox | 
n thi 17. The manner of Adminiſtring an Oath to the Party 
Accounting upon the leſſer Sums, by vertue of a Com- 


* 


upon ol nilſon granted to remote parts. 


+ 


Account an Executor or an Adminiſtrator is called to give an 


>, account, at the inſtance of any Perſon having Intereſt 
elt at bebalf; or if it is Sued in a Cauſe of Legacy, and 
Inter We Detendant in that caſe, doth alledge the inſufficiency 


the Goods; if the Executor or Adminiſtrator hath difſ- 
ted ſeveral Sums of Mony, which are under forty Shil- 


call ti 
entorie 


4 N CAT ſtamentis.c.fta« 
e Party Accounting, on this manner N. hath appeared warp, mo 


editor, 
erſonally, and without any intention of revoking his Pro- nf. vero 


be Ear, hath made Oath, that he bath disburſed all and ſin- verb. reddere 
; Acco ular thoſe leſſer Sums, mentioned in the Account, not rationem. Job. 
„ whetWuceeding the Sum of forty Shillings; wherefore he hath lun. in ef 
Fred that theſe Sums might be allowed, and that Right ba d. 


id Juſtice may be Adminiſtred and done him. Then the execur. teſta- 


be nex Ws: (Adminiſtring an Oath to the Party Accounting, menti Swink. 
given, Men the truth of this Allegation, (vi2.) that he hath dil nl 4 
granted theſe leſſer Sums, and this Oath being taken by the e, N 1 


f Farty Accounting) he muſt ſay, We allow to the 
id N. the Party Accounting, all thoſe leſſer Sums, not 
cing the Sum of forty Shillings, ſo as he be not de- 
kid of deceit, or a fraudulent diviſion. For ſometimes 
Party Accounting, knowing that all theſe leſſer Sums, 
vont to be allowed upon his ſole Oath, is wont to di- 
ile greater Sums into leſſer, and particular Sums. 
the aforeſaid Oath being taken and admitted, and the 

ce of the Judge, intervening likewiſe, it makes full 

. prof 


Account 


her of 
Part}) 


Hei 


Fj 
Kb 


bs ; theſe Sums are to be allowed upon the + Oath off Lin de te: 
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. ! 4 1; the PART Vl 
proof as to theſe leſſer Sums, (fo as thoſe Charges mz 
| be avoided, which the Party might otherways be put to 
iz the proof of payment, by Witnefles,) ſeeing it is pr 
ſumed, that no Man will take a falfe Oath. 
2. If in theſe caſes about giving Accounts, any on 
having Intereſt to call an Executor or an Adminiſtratort 
an Account, (to wit the Son of the Deceaſed, a Legaton 
a Creditor, and others, as afterward) do call the Execy 
tor or Adminiſtrator to exhibit a true, a full, and a pe 
WA te Inventory of thoſe Goods of the Deceaſed, whi 
Wy gs” have come to his hands, and to give a true Account upd 
is Adminiſtration of the ſaid Goods, he ought to exhib 
Wu. the ſaid Inventory, and make the ſaid Account perſonally tor or 
WT and (if the Adverſe Party requeſt it of him) he ought w ex] 
take his Oath of the truth of the fame, notwithſtandit 


Proteſtation of adding to the ſame (as is uſual in Inv 
rories that are exhibited. by the Proctors in common fo 
and not at the inſtance of a Party) but fimply and dire 
for a full, a true, and a perfect Inventory of all and 
| gular the Goods of the Deceaſed, which have come tol 
hands of the ſaid Party accounting, fince the Death of 
' Deceaſed, Therefore let the Parties Exhibiting thek 


Plaintif 
lie) h 
Ms cit 
tdibie 
Mar, 
Klenda 
lat his 


1 that perhaps an Inventory was already exhibited, at . the pr 

+ ny inſtance of the mere Office of the Judge, and in the nl Ci 
$08 ſence of the Party, and that an Account were given WW whe 
TE... vertue of the Oath of the Party or his Proctor. And dis C 
* ſerve, that this Inventory is not to be exhibited under . be eff: 


F . = Ep ; = - 
— N : i ; 
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ventories, and making theſe Accounts, take heed bit 2 
they exhibit any Inventories which are falſe or unt de cc 
and how they give an Account upon their Oaths. Four at 
the matter is made otherways manifeſt and apparent, ed 

not only commit Perjury, but may be proceeded 23218 as 

. by the Eccleſiaſtical Judge, in a Cauſe of Perjury ee. If 

q the Judge may puniſh them according to the Canon bappr, 
WF the Church, if they are convict of any omiſſion of be, eith 
= Goods, or not explaining any of the Sums, mention Wit 
| the Account. And although it is ſaid afterwards, 08: the « 

f is lawful for the Adverſe Party, to reprove ol obj Kemneg 

f gainſt this Inventory and Account, yet it may be enqu te Proo 
whether or no, the Adverſe Party, who deſires wy aint 
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that the Intereſt of the Plaintiff is ſuch, whereof the De- 


(to wit, becauſe the Plaintiff doth pretend himſelf a Cre. 
ditor) until the ſame be proved; or if the Defendant, 


pound any contrary or exceptive matter, againit the Wit. 
nneſſes of the Plaintiff, or to fruſtrate his intention, asto 
this Intereſt ; then the Defendant (ſeeing he had juſt 


default in proof ot what he propounds. Yet the Procon 
of the Plaintiff, are to be admoniſhed in theſe caſes of ex- 


Fd | 


the Defendant is ro be diſmiſt with Charges. But admit 


fendant had no knowledge, at leaſt, a probable knowledge 


(fo ſoon as he has proved this Intereſt, doth not pro- 


cauſe of queſtioning ſuch his Intereſt) is excuſed from 
Charges. But it is otherwiſe, if he propounds and makes 


hibiring Inventories, and giving Accounts, that (if in man 
neraforeſaid, the Intereft of their Clients, are denied 
ſo as the Plaintiffs are compelled to prove the ſame) the 
rake care, to get the Certificate of the Citation (whict 
was taken forth, to call the Party to an Inventory anda 
Account) continued from one Court day unto another, un 


til he Intereſt of the Plaintiff be proved; which being be 


ved, they may cauſe the Defendant to be Excommunicat 
if he doth not ſatisfie the Contents of the ſaid Mandat 
For the Executor or Adminiſtrator being called to ext 
an Inventory, and give an Account, ought to givetl 


ſame perſonally upon his Oath. Therefore if the Ceri 3 
cate of rhe ſaid Citation is diſcontinued, the Detenda 5 le 
cannot be Excommunicate, though he doth not fatishc hp 5 / 
Contents of the ſaid Mandate. 8 5 De. 
4. If a Legatary doth requeſt an Executor to pay þ + Th 
his Legacy, left him by the Will; and the Executor (p 55 
rending that he has not Goods in his hands, which att * f o 
ficient to pay this Legacy,) doth refuſe to pay ths fat 10 Tm 
This Legarary may call the Executor to exbibir an in.” bes 
tory, and give an Account; that ſo by inſpecting the la 105 l 
the Legatary may be ſatisfied of the ſufficiency, 0! n, * tl 
ficiency of the Goods of the Teſtator, to pay this TEA IW.. 
The Legatary alſo may compel this Executor, '2 . and 
and juſtifie this Account by Witneſſes. And obſcte e. this. 
in this caſe, the Party deſiring an Account, is hold & 11 a 


condemned in Charges, if (the Account being ext". they 
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nd inſpected) he doth ren os ta 1 
contend D nor doth 3 or doth nor 
21 — 19 his Account by Witneſſes. But if this Pa = 
, Ni bis Account, doth compel the Party Acc — 6 

2tojuſtifie his Account by Witneſſes, (and Publica Go. 


= 55 3 Witneſſes produced upon the Account) 
nd failerh ty doth give Objections againſt this Ac »$ 
h in the Proof of them, he is to be ed i 


Charges, made by the Party Accounting. Alſo the Lega- 


ary, to whom the reſidue of the G 
oods 

a1 be wy reſidue, (that ſo it may e. 4: le * 

at Portion of the Goods is due to him) . 


cular 1 
ntereſt, to call the Executor to give an Account 


o ” TED; uath he to whom the Deceaſed was 
pee, One may know, whether or no the Decea{ 4 
nique *r to pay this Debt: And if the Defer 
un 0 caſe, doth deny the Plaintiff's Intereſt, = 
ge, that he is not bound to farishe « wo —— 


the ſaid Citation, untit this his Intereſt doth appear as 


above, then the Plaintiff ought to alledge and prove this 


bs Intereſt, before the Defendar 

is „be the Defend | | 

3 Contents of the I Mae „ 
5. it the Party who is called to give an Account, or an 


Nentor ſt of 
y, doth deny the Intereſt of a Creditor, it muſt 


e Alledged and Propounded on this manner following. 


Sl.) N. the Plaintiff or hi 

EN. tift or his Proctor, m 

* jor 1 that the Deceaſed ” 1 
, and whilſt he Lived) was Indebted to the - 


dtefaid V. i 1 
caid N. in ſuch a Sum: If this Allegation is denied by 


e Defen it ! 
efendant, then it is to be Propounded joyntly and 


erally, and Ri . 
erally, and Richt and Juſtice, and the Admi 
s Allegation, isinſtantly to be rpg nien alle | 


ation bei 

p Ling mien ſupply of the Proof, of the Con- 

hays 4 Ulegation, the Bond or Letters Obliga 
. ode : 15 ſaid Debt, are to be Exhibited ( adult : 
125 2 the Matters contained in the ſame * 
e ad and on. as is contained in the ſame. 
hah e pr is to be admitted, and (if when theſe 
ing us xhibited ) the Defendant doth deny, 
Ky ate true, the Witneſſes are to be produced, 5 
T 2 prove 


nne N Ne. e. Mienen vn les dat 30A 4 is d4-boe #4 be 0 ages here * N N t . * 
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rove the Sealing and Delivery of this Bond; or if the on 
Debrs alledged are due by Merchants Books, or other - 
Tradeſmens Books, then the Book where that Debt 11. 4 
 ledged, isfer down, ought to be Exhibited, and the Parry be 
Exhibiting the ſame, ought to alledge and prove, that this e 
is the ſame Book, in which the Merchant, (or he whoſ: 7 
Book it was, ) was wont to write down the Names ofPerſon; 4 
who were indebted to him: And this Proof is ſufficient o 
prove the Intereſt alledged. But admit this Intereſt of the Jug 
laintiff, cannot be proved, neither by Letters Obligatory, WM" 
nor by a Merchants Book, yet the Plaintiff may be admit 4 p 
ted, to prove his Debt by Witneſſes. And it is to be no. * 
ted, that in this caſe of proving the Intereſt of the Plain r 
tiff (in order to ask an Inventory, and an Account) it is N 
not requiſite there ſhould be ſuch exact and full Proof, 2 x 
in other Cauſes,wherein it is principally ſued, in order to 1 
obtain the whole Cauſe inſtituted, (to wit) Tithes ora ei 
Legacy, for in theſe caſes of proving the Intereſt of tie " 
Plaintiff, ir is not ſued principally for the Debt Alledged,M. Kin 
but the Premiſes are Alledged incidently, only to prove, gif 
that the Plaintift hath Intereſt, to call to an account, 7 1 
Therefore it is little inconvenience (nay it is rather an * 
advantage) to the Executors, to make an Inventory and 5 
give an account, as is ſpoken afterwards. But withougl, * 
all diſpute, thoſe Perſons to whom the Deceaſed was [1 Party 
diebted, may be very much relieved in this caſe, becauk leaf 
by inſpeQting the Account, and the Proofs upon the ſame 

It may appear evidently, whether the Executor or Adm yy ap 
niſtrator have fully Adminiſtred the Goods or not, which the 2 
if they have fully Adminiſtred, it is to no purpoſe to con... g 

mence Sute for theſe Debts, So alſo Legataries do oft 
forbear to Sue for their Legacies, when they find by W the l 
Account, that the Executors have fully Adminiſtied th  2ppe: 
2 Goods in payment of the Debts of the Deceaſed. uſes 2 


_ 6, To the aforeſaid Perfons, who are ſaid to come! 
for their Intereſt, (to call Executors, Cc. to account 
may be added others. (Scil.) If any Legacy is left io 
Minor, the Father, or next of Kindred to the Minor, 0 
= the name of Curator (being ſo appointed by the Judge 
= to the Uſe and behoof of the ſaid Minor, may rope 
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brecutor to Exhibit an Inventory, and give an account. 

Likewiſe the next of Kindred to the Deceaſed, (at leaſt if 

they be poor) may call the Adminiltrator (of any one, 

who dyes inteſtate) to Exhibit an Inventory, and give an 

) W:ccount : That ſo ſoon as ir-appears to the Judge, what 

at this Wi mains of the Goods, (the Debts being paid) there may 

whole dea diſtribution made, of ſome part of the ſame, amongit 

erlons de next of Kin to the Deceaſed, at the pleaſure of the 

dent Bi fudge. Alſo if the Deceaſed in his laſt Will, hath not be- 

of the queathed the rehdue of his Goods to any body, nor hath 

51001), y way diſpoſed of the ſame, (although the Deceaſed 

adm. ins appointed Executors of that Will, and hath given the 

be 00- Executors, by reaſon of their care about the ſame, ſome 
Plain urticular Legacy.) For in this caſe, theſe Executorsf Cancluditu- 
t) ite faid to be nude Executors, or Superviſots as it were zer his verbis 
oof, und the Judge may (as well of his own mere office, as 94d executor 
reer to the inftance of the poor Relations) call this Executor, 5. - 
cs di give an account, and compel him to make a Diſtri- ;jonew, urrum 
of the ton of the reſidue, to pious uſes, or amongſt the next ab ordinario 


lege Kindred to the Deceaſed. And this has been anciently vel 4 parte re- 
| 25 | quiritur. Swinb. 


Prot cit. ne i a par. G. Sect. 20 
coun 7. In every Citation + for an Account, or to Exhibit n. 3. Gieitur 


ather an Inventory, the Executor or Adminiſtrator, is wont gun creditores 


or} 3" be called to appear perſonally, to give and Exhibit & £egatarii 


withou 11124 : ſint vocandi, 
9 n Account, yea though he be called at the inſtance of e jade 


becauſe 


he fmhergative Court, time out of mind: Yet 2 Proctor h. Compu- 


or m appear for the Party Cited, to Alledge the Cauſes . 


t, which the abſence of the ſaid Party, and the Cauſes why he ſentia perſona- 


- Fs: oo not obliged to, give an account as above, at the third rum earundem 
Ar . nder; and he may Alledge his Infirmity, his Age, aon prejudices 
ke the like cauſes, and that therefore he is not obliged %% Secuta- 


tor de Inſt. e- 


ed t appear perſanally. But as was ſaid before, if theſe inn. Seil. 

„rein s are not Alledged and Proved , the Parties called nunc vero ali 
be e obliged to appear in Perſon. The reaſon is, becauſe 4. n. 45. 

on theſe Cauſes, or Caſes of giving Accounts, the pine de refs 
S : aof the Party Accounting is required upon the trut 

| Tur! the lame. 5 | 

m [ (1d 
— 1 1 4 


& poſtquam 
verb, ording- 


i. Now although the Executors and Adminiſtrators 8 
ps . the 
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; 
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katy; therefore he is obliged to appear perſonally ; re. % 
kaſt it hath been ſo practiſed and obſerved, in the 8 


h ſtatutum. Sec. 
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0 | the Deceaſed, have laid out all the Arve Eſtate, which 
| the D-ceaſed left, (ar the time of his Death) in paying 
the Debts, the Funerals, and other neceſſary Charges, ſo 
as there remain no Goods in their hands, Unadminiſtred: 
Vet the next of Kindred to the Deceaſed, as alſo the Le. 
gataries, and all other Perſons, to whom the Deceaſed 
was Indebted, may ſeverally, or in ſeveral Cauſes, com. 
pel theſe Executors and Adminiſtrators to give an account. 
b means whereof they may put them to infinite Charge, 
herefore theſe Executors or Adminiſtrators, ſo ſoon 1x 
they are called by any of the aforeſaid Perſons, to give an 


| Wind in t! 
account, (to avoid theſe Charges and Vexations) they urs, are 
may call one or other, of the nigheſt of Kindred to the Wer Sun 


Deceaſed in ſpecial, and all others whoſoever in general 
(who have or pretend to have any Right or Intereſt to 
the Goods of the Deceaſed, to appear in ſuch a day and 


pon thoj 
ut to the 


aid Oath, 
place, if they think themſelves any way concerned) 10 \miniſtr 
ſee a true and perfect Inventory, of the Goods of the (aid ade, up 

Deceaſed Exhibited, and account made upon his full Ad- e Party, 
miniſtration of the ſaid Goods; and alſo to ſee Witneſſes another, © 
Produced, Admitted and Sworn in due form of Law, (up e were nc 
on the ſame) and. their Sayings and Depoſitions publiſtel te thing 
and to proceed further in the ſame concern, ( according + abſer 

N as the Law, and the Nature of the Cauſe requires) eve or Adi 

. until the Definitive Sentence be Pronounced incluſvei ſpecial a 

1 with an Intimation, as above. And it muſt be procecdeft theſe 
. in this caſe, in the preſence of the Parties appearing, ther giy 
4. any do appear, and in penalty of the Contempt, Ms; yet t 

| 1 thoſe who appear not; and all things are to be done, rrerelf, þ 
A like manner as is ſpoke of the manner of beginning. proc permit 
4 cuting, and ending Sute. And obſerve, that this methofo give an 
of proceeding is very neceſſary and uſetul, to the Exe ue theſc 

tors and Adminiſtrators, not only: (as is ſaid before) = Minor, 

3 prevent diverſe and manifold Actions, which might If the 
F commenced againſt them for Accounts, c. but alſo ed him 
| theſe Executors and Adminiſtrators, ſhould be calle) lings: Fir 
EX. -- render and juftifie an Account, when their WitnelWatcl in his 
(ho ſhould prove and depoſe the payment of the D:VWidchteq to 

are dead: Which Mr. Clarke ſays, he has often {cen pilliondly T9 

ktiſed. Likewiſe if this Executor or Adminiſtrator, echfully ps 
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N VI. leſraſtical Courts. 


nove their Account, and do obtain the Sentence of the 
huge, that they have wholly, and fully Adminiſtred the 
ods of the Deceaſed, and that there remain no Goods 
| their hands, which are Unadminiſtred, their Executors . 
dd Adminiſtrators when they dye, are freed from giving 4 
n account of the Goods of the firſt Deceaſed. For it is f 
\he noted, that theſe ſecond Rxecutors or Adminiſtrators, 15 
jy be compelled to make an account, in the Goods of 
te firſt Deceaſed, if his Executors or Adminiftrators 
ure not already made an Account, nor juſtified the ſame. 
Wind in this caſe, theſe ſecond Executors or Adminiſtra- 1-318 
lars, are not allowed to Swear as to the payment of thoſe _ 1 
ler Sums, as was ſpoke in the firſt number, For an Oath — 
pon thoſe lefſer Sums, is not to be Adminiſtred to any, —— 5 
ut to the Party, who disburſed them: And therefore the | 
Lid Oath, is not to be granted to the ſecond Executors or 
\miniſtrstors, but only to the firſt. Alſo the Preofs 
rade, upon an Account, (given at the Inſtance of ſome 
e Party, who hath Intereſt) make no full Proof againſt 
another, or a third Perſon who hath Intereſt, at leaſt if 
E were not called as above in ſpecial, or in general. Be- 
uſe things done amongſt ſuch Perſons, hurt not thoſe who + Vide tain 
js | abſent. And alt ho' it is ſaid above, that the Execu- i, Marg. ad. n. 
as orAdminiſtrators may call all and ſingular, r. as well precedent. 
ſpecial as in general, to fee an Account given, c. And 
that theſe Executors and Adminiſtrators, are free from 
luther giving Account, at the inſtance of any other Per- 
Ions; yet this holds not where there are Minors who have 
Intereſt, becauſe they (when they come to full Age,) 1 
re permitted to call theſe Executors or Adminiſtrators, 54 
dgive an Account, notwirhſtanding the Premiſes ; be- : 
o theſe things thus done, do not any way prejudice 
e Minor. : . | 
9. If the Party accounting doth defire Debts to be al- 
wed him in his Account, it is requiſite that he prove two 
bings: Firſt the truth of the Debt. T hat is, that the De- 
aled in his Life time, and at the time of his Death, was 
ebted ro thoſe Perſons mentioned in his Account. Se- 
naly, That the ſaid Party accounting hath fully and 
fully paid this Debt. Likewiſe.if in the ſaid — 
1 there 
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there is required an allowance of any Charges of Sute, « 


pended in any Secular Court, for the recovery of the M but lat 
ceaſed's Debts, or in Actions commenced 2 the Pu h of th 
Accounting, for any Debts, ſuppoſed to be owing by thi e 
| Deceaſed: Or for any Charges 8 in an Ecclefafi nd De 
cal Court, in proving the Will in Common form, or in Si tof th 
| lemn form of Law, by Witneſſes, or in Actions for L bels is 
cCies, when there are not Goods ſufficient in the Executo ned lo tl 
hands, to pay the ſame: Or in a Cauſe of Temerary Admin rive th 
ſtration, againſt ſuch as do Temerarily Adminiſter the DP” in ſu 
cCeaſed's Goods, and hinder the Executor, ſo as he cin es m 
Adminiſter the ſame. The Party Accounting in theſe ca Here, “ 
ought to alledge and prove ſuch Actions to be commenced "a 
and then ſpeciſie particularly, and prove by Witneſſes, T - 
by his own Oath, (if the Sums requeſted to be alone"). 
ate leſſer Sums, not exceeding Forty Shillings) whatCha Na 
ges he hath expended therein. And although it may Fil 8 
here Objected, that the Executor Inſtituted a juſt Caf. _ 
in the Secular or the Eccleſiaſtical Courts, that (ſeeing H nfl f 
got the victory in thoſe Sutes, and alſo his Charges of Sui Ie 
be ought not to have thoſe Charges placed in his Accu Wwe 
allowed him. To this it may be replyed, that oftentin e Pre 
in theſe caſes, the Parties in Sute, although they do obtai =. r00 
a victory in the Cauſe, yet they have not their full, (ui Ko 
arcs half) their Charges and Disburſments allowed the,” arg 
Therefore in theſe cafes, an honeſt and juſt Acco of q 
- oughtto ſpecific the whole Charges of Sute in his Acco e © 
and then he ought to confeſs what Sum was allowed bin. pon 
in the ſaid Actions; and then defire an allowance for ii = _ 
reſidue of the Charges. But it is to be noted, that in cal; * | 
tain caſes above ſpecified, (to wit) if the Executor ſha eh th D 
be called to prove a Will by W itneſſes, or to give an 1 110 e hy 
count, and the Plaintiff in theſe caſes, (Witneſſes being pri ik 
duced upon the Will, and the Account being Exhibit , 95 2 
doth renounce the Sute, or doth not further cn er 
tend, the Executor ſhall not obtain full Charges: Te g. ee 
fore in the caſe even now mentioned, theſe Charges ar end aber! 
be allowed to the Accountant. And although it is fad e 95 * 
fore, that the Party Accounting, ought to prove, nt ee 


ly the Debt, bur alſo the Payment of the ſame; yet nat, by 1e 
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NT VI. Eccleſiaſtical Courts 


— a. A. | 


Det dan 
Foy 


” late Advocates are of Opinion, that to Drove the 
t of the Debt, it is ſufficient ro exhibit the Letters Ob- 
tory, and the depofition of one Witneſs, upon the Seal. 


of the fame, the Depoſition or Oath of one credible 
neſs is ſufficient, (viz.) that ſuch a Debt, as is men- 


zived the ſame, and then the Suppletory Oath of the 

ny in ſupply of the Proof. But as to the payment of 

- SWp:icies mentioned in the Account, the Accountant ought 
tore, that ſuch r ee as he requeſts, may be al- 

ed, were left in the 

geof, he may prove by two Witneſſes, or one at the leaſt 

il) the Legatary himſelf, and the Suppletory Oath of 


wcies left, if the Accountant do Exhibit the Probate of 
e Will, Sealed with the Seal of the Judge, who proved 
x ame; And if the Proctor of the Plaintiff, or the Plain- 


Seal was put to that Probate by the Judge, who is na- 
d therein, this is accounted and admitted as full and ſuf- 
lent Proof, and the Accountant in this cafe, is not obli- 
| to prove (the Legacies left) by Witneſſes. 


pit firſt to charge themſelves with the true value of tha 
ods of the Deceaſed, ſpecified in the Inventory (for in 


pts, Credits, Goods and Cattle of the Deceaſed) then 
„„ ounght to alledge and defire Allowances and Dedu- 
co be made on this manner, (v:z.) Firft, the Debts: 

ca che Deceaſed owed, are to be inſerted, and if they 
pad, this Accountant oughr ſd to alledge. But if all 


ate paid, and then the Funeral Charges, and all other 
nryCharges whatſoever; and alſo thoſeCharges which 


nd about proving the Deceaſed's Will, either in com- 
or 2olemn form of Law, or about fuch Actions as 
commenced, either by or againſt the Exe- 
i, by reaſon of his Executorſhip, (to wit) for the 


6nd Delivery of the ſame: And alſo to prove the pay- 


Fhimſelf, do confeſs that that Will was proved, or that 


med in the Inventory is true, and that the ſaid Witneſſes = 


ceaſed's Will: And the payment 


; principal Party. But to prove that there were ſuch 


10. In the Account, the Executor or Adminiſtrator, 


 lbventories, the Executors are wont to inſert, all the 


Debts are not paid, then he ought only to infert ſuch 


Accountant hath neceffarily expended, and is like to 
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recovery of Debts or Goods of the Deceaſed. Ang * 


the end of this Account, muſt be ſer down the total Su 


| OP. 12, A 
of the Disburſements, or things to be allowed. That tor of Ac 
1 it may appear (thoſe things being allowed and dedude tinſelf v 
t  - , © which ought by Law to be allowed and deduQted) whi mentione 
= and what Sum remains in the Accountants hands uns fore the | 
| 18 . K nat 3 ve, bed for, 
1 11. If there doth not remain Goods ſufficient (in HM brfenda 
* Executors hands) to pay the Legacies mentioned in tl dath full 
4 _ Libel; then the Executor and Adminiſtrator (before th Wis may þ 
. Cauſe is concluded) muſt alledge as follows. N, (to vi um abo 
13 | the Accountant or his Proctor) to all effects in the La bat he 
1 doth alledge that before this Cauſe was begun, his Clie (viz.) T 
13 had fully adminiſtred, all and fingular the Goods of . Fherefor 
1 Deceaſed, and that at preſent there remains not, neiti de Dece 
1 did (at the time of inſtituting this Cauſe) remain ac Judg 
8 Goods of the Deceaſed, in the hands of his Client, iq bllows- 
1 were ſufficient to pay the Legacy libelled, and ſued fq ' Cauſe, | 
. This Allegation is to be propounded jointly and ſeveralii Deceaf 
| and Right and Juſtice is to be defired ; Which being and is 
| mitted, a Term Probatory is to be given. And ſeei 'Repiſte 
. this Allegation is ſo incertain and general, ſo as the E and is a 
i aminer cannot examin Witneſſes upon the ſame, at leaf i; Regil 
1 ſo as to make a conclufive Proof of the Intention oi 1nd as fi 
I Party propounding ; therefore the Party propounding i and tha 
| Allegation, ought to ſpecifie and declare the ſaid gene (hid Rey 
k Allegation, (within the term given for the Proof of it) MW remaini 
7 this manner. N. in order to ſpecifie the Allegation of tu tory, w 
þ _ Adminiſtration, already given in by him, and with an ind this 
[ -ention to declare the ſame, doth exhibit a true, full : ſrerally 
| | fect Account upon his ſaid Adminiſtration, in the G Roco « 
|| of the Deceaſed, and (ad omnem juris effettum, ) dei Wind how 
E ledge, that all and fingular the matters and things 0 Aledgin, 
4  taiyed in this Account, are true, c. in manner and fu tha) 
F as js ſpecified in the ſaid Account. And this Allegation WW unt an a 
EZ: alſo to be propounded-Joyntly and feverally, and is 0 or the a, 
1 admitted as above. Which being fo admitted. the pon the 
alledging, may eafily, and without much Charges (Whoa cy © 
-leaft as ro the Examination of the Witneſſes) produce the Adve 


Witneſſes, not upon the whole Account, but upon N 


RT VI. 2 Eccleftaftical Courts. 


<nicolar Sum or Debt, which the Witneſſes can de- 


a 9 


4 — , 3 ; 


30 


ſe to. 


A At the tenth number, it was ſaid, that the Execu- 
vor of Adminiſtrator, ought in his Account to charge 
tinſelf with the true value of the Goods of the Deceaſed, 
mentioned in the Inventory _—_ by him exhibired be- 
fore the Judge (who proved the 

ſued for, is given.) Yet in a Court of Controverſie, the 

Defendant (to diſcharge himſelf, that is, to prove that he 

uth fully adminiſtred the Goods of the Deceaſed) though 

Wiz may have exhibited an Account, drawn in manner and 
bm above ſpecified, yet is he bound to juſtifie or prove, 

what he hath charged himſelf with, in the {aid Account, 

viz.) That ſuch Goods, and no more came to his hands. 
Therefore he may exhibit a rrue Copy of the Inventory of 


ill wherein the Legacy 


the Deceaſed's Goods, (already exhibited by him, before 
the Judge, at the rime of proving the Will) alledging as 
follows. © N. in ſupply of the Proof, by him given in this 
Cauſe, hath exhibited a true Copy of the Inventory of the 


Deceaſed's Goods, and hath alledged that this Copy was 
and is ſubſcribed, with the proper Hand writing of O. the 


Regiſter of the ſaid Judge; and that the ſaid Regiſter was 
and is an honeſt and lawful Notary Publick, and that he 
'is Regiſter and Keeper of the Regiſtry, of the ſaid Judge, 


and as ſuch, is commonly accounted, reputed and taken: 


And that thisCopy Is fairhfully extracted out of the afore- 
{aid Regiſtry, and doth agree with the original Inventory, 
remaining in the ſaid Regiſtry ; which ſaid original Inven- 


"tory, was exhibited in due time, before the faid Judge. 


and this ſame Allegation is to be propounded, Joyntly and 
krerally, and is to be admitted as above. And ſeeing the 
Hoctor of the Adverſe Party, is better inſtructed, what 
ad how to anſwer than his Client: Therefore the Proctor 
Alledging and Exhibiting, ought to Swear, that he hath 
aithfully propounded this Allegation, and may defire, 
hat an anſwer may be. given in 


af the Adverſe Party) to this Allegation and Inventory, 
pon the Oath of the ſaid Proctor; which Oath, the ſaid 
Hoco ought to take, as is requeſted. If the Proctor of 
lis Adverſe Party, doth confeſs or believe, that wm * 
F haibits 
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EI if propounding the aforefaid Allegation, is ſufficient 
i © 


hibits were ſubſcribed by the Regiſter, and that the C 
| Regiſter is an honeſt and lawful Notary Publick, althou 
perhaps he denies or doth not believe the other things o 
tained in the ſaid Allegation ; yet the intention of theP 


unded. For the other Contents are preſumed to ben 


% inreſpeQ of theCredir,which ought to be given to the ſi ¶ ud in t 


aforeſaid, or doth upon his Oath, anſwer, That he do 


Records of the ſaid Regiſtry, or by Witneſſes who we 


may make appear, what Goods came to his hands: Whic 
' preſumption is taken away, if an Inventory were exhibitMounts. I. 


of the Executor. 


Regiſter. But if the ſaid Proctor being ſworn tc make ed. a1 
faithful anſwer, doth deny that Allegation and Invento A omitt 
not believe the ſaid Copy exhibited, to be ſubſcribed if _h 7 
the Regiſter alledged, then this Subſcription, and the tui ade of 
of this Allegation muſt be proved, either by ſearching H Laws 
Kingdom 
preſent at the time of ſubſcribing the ſaid Copy of the li - (1 
ventory, and the Act upon the Exhibition of the ſame, sed we 
the collation or comparing of the ſame, (made by thWMciphboi 


| Regiſter,) with the Originals remaining in the Regi m, and 
For it is to be noted, that if the Accomptant doth ni (up 


prove by the Exhibition of the Inventory aforeſaid, w ore the 


and which Goods of the Deceaſed, came to his hands (WWWiniftrari, 
reaſon of the Execution of the aforeſaid Will, ) he oug 
to prove by Witneſſes, which, what, and how man 
Goods of the Deceaſed came to his hands ; which thing 


very hard to do. And in as much as he entred on the D. 
ceaſed's Eſtate, immediately upon proving the Will, « 
adminiſtring the Goods, it is preſumed that there cam 
Goods of the Deceaſed, (to the Hands of the Executor 
which were ſufficient ; or at leaft, itis preſumed chat h 


as above. And if it appear by inſpecting the Inventor ſe judge, 
that the Goods are not ſufficient, to pay all the LegaciagWil, hi 
3 things being allowed and deducted, which are es) in « 


Law to be allowed and dedudted, ) it lies upon the Pl rfuſe th 


tiff, to prove that more or other Goods came to the her to pr. 
ly One wh 
13. Although the Accomptant is freed from proving lg of t. 


quantity and value of the Goods of the Deceaſed, h/ Dcceaf, 


ole Exhibition of the Inventory,in manner aforeſaid; h called : 


—— S232 
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' WAR T VI. Eecleſsaftical Court. 
te Adverſary in a Cauſe of Legacy, or in any other Cauſe 
ſabere the benefit of P/ent adminiſtravit is alledged,) may 
objeft againſt this Inventory and Account, (via.) That 
there are ſeveral Goods, omitted out of the Inventory ; 
nd that there are ſome other Goods, which are not ap- 
bed and valued according to theirreal Value and Price. 
ind in theſe Objections, the Goods omitted are to be ſpe- 
ded, and the true value, not only of thoſe Goods which 
je omitted, but alſo of any other Goods which are not 
ized according to their worth. Eine 
14. Though Goods are not apprized, nor Inventories 
nade of thoſe Appriſements, accord ing to the Ecclefiaſti- 
al Laws, nor accord ing to the form of the Statute of this 
Kingdom ; yet it hath been obſerved by the ſtyle of theſe 
Jourts (time out of mind) that it the Goods of the De · 
eaſed were apprized by ſome honeſt Perſons, (who are 
Neichbours of the Deceaſed) and are put into an Inven- 
, and afterward the ſaid Inventory is exhibited in due 
ime, (upon the Oath of the principal Party, in due time 
fore the Judge who proves the Will, or grants the Ad- 
inifirarion) that then it makes full Proof, in all Cauſes, 
xd Courts, and the Party Exhibiting the ſame, is freed 
m proving the truth of the ſaid Inventory, (to wit, that 
e Deceaſed had more Goods) and it lyes upon the Le- 
tary, or any other Perſon, who pretends a right to the 
ecaſed's Goods, to prove what Goods are omitted. 
15, Upon what grounds or conſideration Mr. Clarke in- 
ns this here, I well know not; however, leſt I ſhould 
Iter Mr. Clarke's Intention, in placing it any where elſe, 
ſhall inſert it, as ir offers it ſelf, here amongſt theſe Ac- 
hunts. If an Executor is called, (either of the Office of 
de Judge, or at the Inſtance of a Party) to prove any 
mul, which is already proved before a Judge, (in remote | 
arts) in common form of Law, or is called to accept HR 
Irtuſe the Execution of the Will, and this Executor doth 
let to prove this Will in common form of Law. Or if 
one who is next of Kindred to the Deceaſed, or if the 
ict of the Deceaſed, (to whom the Adminiſtration of 
* Deceaſed's Goods might appertain if be died inteſtate) 
Called to accept or refuſe the Adminiſtration 1 the 
| | 29085 --. 
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PART 
to alledy 
tion of the Goods of the ſaid Deceaſed, may not be grant. is not pr: 
ed to ſuch an one (Scil. to ſome of a more remote de. Dioceſe 
gree, or to ſome Creditor.) Or if ſome Will is proved Will ons 
=. | befote a Judge in remote Parts, in ſuch Caſe, where the to be gra 
1 Deceaſed (as the Plaintiff pretends) had Goods ſufficiest kant ther 
1 | | (out of the Dioceſs where he died) at the time of high on his ſid 
. Death, to found the Juriſdiction of the Prerogative Coum i Plaintiff 
1 of Canterbury, and the Executor is called to ſhew Cauſe WW And obſe 
bl - why the Probation of this Will, (being made before onaffMWulledge t] 
who was no proper Judge,) may not be revoked and de Deth, C 
clared as null, and invalid. Likewiſe if an AdminiſtrationMſuriſditi 
of the Goods of any one Inteſtate, is granted before an In ut be do 
I competent Judge in remote parts, (whereas the um Alegatio 
_— - ought to have been granted by the Judge of the PrerogalMit not ſaf 
To ttiveé Court, as the Plaintiff pretends at leaſt.) And this Ad _ 
| ſoreſaid c 
ſtration may not be revoked and retracted, as being grant he is 
ed by an Incompetent Judge: Or if he who obtains L andate, 
burt and 
16, Anc 
If the Pre 
rottor o. 
tt Decea! 
and tl 
Ich Good 
a ſun 


Li! 5 Court) of any one Deceaſed, doth call another Ferio 
| 3 (ho hath alſo obtained Adminiſtration of the faid D 
Gi ceaſed's Goods to be granted him by an inferior Judge 
Tb to anſwer certain Articles, touching a Temerary dm 
bY. ſ—ttration of the Goods of the Deceaſed, and in the like(4 

—_ | ſes, whereof the Judge of the Prerogative Court Lakes C0 
nizance : In all theſe caſes, if the Deceaſed (notwirhnan 


ing what the Plaintiff may pretend) hath not ſufiicid ſuch a 
Goods to found the Juriſdiction of the Prerogatiy* Coun, out of 
a Proctor may appear for the Party - Cited, under Fr: Defen 
ſtation of not conſenting to the Judge of the Prerufendant 
Court, as a competent Judge in this Cauſe, on his 70 made, 

and may alledge as follows, (viz.) That N. the Part en 
ted, is not bound to appear, nor to ſarishe the Man f ny may 

brought in againſt him, in as much as the cognizabt ue Co 


this Cauſe, doth not appertain ro this Court, 12210; Put, tha 


Deceaſed died in ſach a Pariſh of the Dioceßs „ 8 nil 01 
that he had not in his Life time, nor at bis 1 * 2 
ſufficient (or none at all) out of that Dioce!s, E "al 


the Juriſdiction of this Court, and then the Plainti 


„„ 
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6 alledge, and prove, as in the following number, For it 


Dioceſe where he died, and by the Common Law, every 
Will ought to be proved, and every Adminiſtration ought 
to be granted before the Ordinary of the place; the Deten- 
cant therefore in thisCaſe, hath the preſumption of theLaw 
on his fide : In this caſe therefore, it lies on the part of the 


And obſerve, that althovgh it is ſaid, the Defendant may 
ledge that the Deceaſed had nor, at the time of his 
Death, Goods ſufficient out of the Dioceſe, to found the 
JuiſdiQtion of the Prerogative Court, c. Let it may 
t be doubted, but that the Party who propounds this 
Allegation, ought to prove the ſame. Mr. Clarke believes 


Matter) that the Defendant appearing in any of the a- 
Jorclaid caſes, under thoſe Proteſtations, do only ſay, 


andate, fo introduced, unleſs the Juriſdiction of this 
ourt and of 1ts Judge, do appear. | 
16, And if in any of the aforeſaid caſes, the Juriſdiction 


Deceaſed died, in ſuch a Dioceſe, or peculiar JuriſdiQi- 
„ and that at the time of his Death, he had ſuch and 
ch Goods and Chattels out of that Dioceſe amounting to 
ch a ſum, in ſuch a Pariſh; and that that Pariſh is with 
uch a Dioceſe, (vis. in another Dioceſe, or JuriſdiQi-. 
, out of that Dioceſe where the Deceaſed died, and if 
e Defendant denies this, and the Plaintiff proves it, the 
Kiendant is not only to be condemned in Charges which 
made, and to be made about the proving the Far dicti- 
, but alſo in preſence of his Proctor, ) the Adverſe 
ſy may defire, and the Judge may decree, according 
ie Contents of the aforeſaid Mandate brought into 
ut, that the Defendant ought to ſatisfie that, which o 
Mile ought to have been done, if the Objection had not 
M proved againſt the Juriſdiction of the Court. Yet 
to be noted, that it is expedient for the Proctor, 
lo denies the Juriſdiction the Prerogative our ) 
| that 


is not preſumed, that the Deceaſed had Goods out of that 


Plintift to prove the JuriſdiQtion of the PrerogativeCourt. 


It not ſafe, (to avoid the Queſtions in Law about this 


hat he is not bound to fatisfie the Contents of the ſaid 


the Prerogative Court is denied, and declined, then the 
Motor of the Plaintiff ought to alledge and prove, that 


. 
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rhit he propound it bona fide, for otherwiſe, the Profgy 
ſo declining the Juriſd iction of the Prerogative Court, i 
_ Guilty of Perjury > Seeing that when he is admitted Pro 
Qor in the Arches he Swears that he will never do, ng 
procure any thing to be done, againſt the Priviledges, ant 
FariſaiQtion of Chriſt's Church in Canterbury. 


PART 
lipatc 
and tha 
Ire vali 
obſerve, 


tanſmi! 
he Acc 


17. If any who is aged or infirm, or any other privifMWiriicul: 
 ledped Perſon is called to appear perſonally to give an Munts tl 
count; his Lawful Proctor upon that Day (againſt hic cer, a: 
he is cited to appear to give an account) in order to e tly, o 
cuſe him from any Contempt, may alledge ſome of rhe ¶ctor o 
foreſaid Cauſes, why he is not bound to appear to give be all: 
account perſonally : And if his Adverſary doth not den at is, 
theſe Alledgments, a Commiſſion is to be granted to an all, 
more parts, in order to Swear the Accomptant, not ons have 
upon the whole account, but alſo upon every one of tt only | 
leſſer ſums, under Forty Shillings, and a certain day and pla lame - 
is to be appointed for the diſpatch of this Commiſſion, a ether o 
all things are to be diſpatched and done, in the preſence ¶Meceedinę 
the Ad verſary or his Proctor, or in Penalty of their Med bac 
tempt as in other Commiſſions gf this nature. But if H cle ti 
Adverſe Party doth deny thoſe things alledged by the DF) ate nc 
fendant, in order to excuſe him from à perſonal appeatanq the Juc 


then they are to be alledged and proved; and being pt 

ved, the Party deny ing theſe Alledgments, is to be condal 

ned in Charges, and a Commiſſion is to be granted, 

the aforeſaid effects. And if on the contrary, the Party 

ledging the ſame, doth make default in the proof there 

then the Defendant is not only to be condemned in Chai 
but is alſo to be Excommunicite, for not ſatistying ! 
Contents of the Mandate, brought into Court, Thert 

let the Proctor of the Plaintiff, take care in this cafe, ! 

3 the Certificate of theaforeſaid Mandate, brought in 25 
fore, be continued until the next Court day; after the 
"4 aſſigned for the proof of thoſe Alledgments made by 
| Defendant; for if the Certificate is diſcontinued, and! 

Defendant gives not an Account, he cannot be Excom! 
nicate: Obſerve alſo that in the Act of Court, at che 
of granting the ſaid Commiſſion, the Proctor of tht 
verſary is to be admoniſhed to he preſent, at ” 11 
0 | 1 dllpaten 
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. io! that if neither he nor his Client are ſo preſent, all things 

Prof: valid, as done in penalty of their Contempt. Laſtly, 
no obſerve, that the proceeding upon this Commiſſion, being 


and g 
he Account, as well in general, as in ſpecial, upon the 
uricular leſſer ſums; if it do appear to the Judge who 


privy MIO 
nants this Commiſſion, that all things were done in due 


in 20 
vic cer, and that the aforeſaid leſſer ſums were not fraudu- 
-0 e atly, or deceitfully divided; then at the Petition of the 
che octor of the ſaid Accomptant, all theſe leſſer ſums are 
ive de allowed, though this is not practiſed in theſe days, 


that is, the Commiſſion being tranſmitted, the Petition 
Fran allowance of thoſe leſſer ſums) for the Commiſſio- 
5 have not power to allow the Party theſe leſſer ſums, 
it only to Adminiſter the Accomprant his Oath, upon 
je lame + But it is convenient to conſult the Advocates, 
hether or no it be convenient ſo to practiſe: (Scil.) the 
dceeding upon the Oath of the Accomptant being tranſ. 
tted back to the Judge, whether or no the Protor ought 
defite the leſſer ſums to be allowed, or whether or no 


den 
to nf 
t on 
of 1 
| plat 
n, a 
1 


' if tl 
the“ 


arand r the Judge his Decree. 


Giſpatchin the Commiſſion. if he thinks him ſelf intereſſed, 


tranſmitted, and the Party being Sworn as to the Truth of 


kj are not allowed, by taking the aforeſaid Oath, with- 
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ll ; p | „ 5 | "TS the WI 
Z Of LEGACTES. The whole order of ſuing foil Goods, 
41 and recovering them. e 
* this caſt 
1 ee ee illedgin 
| SECT. 1. the ſaid 
41 e „„ T7: , this Cla 
[0 1. A Legatary may ſue in Cauſe of Legacy, again be Teſt 
. Adminiſtrator 9. N D. Gag, 10 yo! an A 
1 Will be proved. „ i; by 
(| 2. All the Executors are to be called, in a Cauſe of (ui theDs 
1 irattion of a Legacy. os: Mere nen 
4 3. Of a neceſſary Allegation, to be propounded by Hen for 
' Executor, to avoid bis being condemned in the LM Legacy a 
1 cy, if no Goods of the Deceaſed's remain in bis handWſ®tion 
| beſides Bonds or Bills, &c. ; Cauſe of 
4. Thebenefit of Plene Adminiſtravit, may be pron Tem 
ced and alledged, after Sentence is pronounced, WE and 
5. The Petition of the Executor, that the Legatary ed ti 
| give Bond to bear him harmleſs, upon the recti: N Adm 
his Legacy. V | Learned 
6. Of the equal diviſion of the Goods among the L nittrat. 
ries, if the Teftator*'s Goods are not ſullcient ib ih the 
the whole Legacies: 1 
7. The manner of offering a Legacy. 2 If th 
8. Of a particular, ſpecial, and verbal Oblation or ff ley all d 
in of a Legacy. | lf only o 
9. The Legatary (although the Executor doth offer Mögt 
real value of the Legacies, as well before it e upon 
| is begun as alſo in Court) may refuſe this obltion Ne Decea 
| offer without damage, 5 toyed the 
{ 10. A third Perſen may come in, in this Cauſe, op 
{ | 5 fe; bie, Ne 15 
[ led B: 
| _ be co 
[i Kle the! 
5 
. 
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Ometimes the Son or next of Kindred to the Deceaſed, 
knowing that the Deceaſed hath given many Legacies, 

by his Will, to avoid the payment of them, by ſupprefling 
the Will, procures an Adminiſtration of the Deceaſed's 
Goods, as though he died Inteſtate; by vertue whereof, 


this caſe, may ſue the Adminiſtrator in a Cauſe of Legacy, 
illedging that the Deceaſed made his Will, and appointed 


ais Clauſe is to be omitted: For it is ſufficient to prove that 


pot an Adminiſtration of the Deceaſed's Goods, granted to 
um; by vertue whereof, he inveſted himſelf in rheGoods 


of ſu if theDeceaſed. Theſe things being proved, though the Will 
mere never exhibited, nor proved before any Judge in com- 

5 "on form, yet the Defendant is to be condemned in the 

L Leacy and in Charges as in other ordinary Cauſes of ſub- 


Aion of Legacies. Mr. Clarke ſays he his known this 


x, and the Plaintiff hath obtained his Cauſe, where he 


ll) Adminiſter the Deceaſed's Goods. But conſult the 
Learned in this caſe, and obſerve that a Temerary Ad- 
piniſtrator, is he who on his own Authority intermeddles 
th the Deceaſed's Goods without the Authority of the 


Judge. 

2. H the Teſtator doth appoint many Executors, and 
It all do prove the Will, and the Legatary doth cite, or 
e only one of them in a Cauſe of Legacy, that Executor, 
though to Purge his Contumacy, he ought to appear: 


It Deceaſed pam, many Executors, and that they all 


M722 the Will, and took upon them the Execution of the 
de, and that they are all of them alive, and that there- 


lled. But this Allegation is to be propounded, before the 


fle the Defendant by conteſting the Sute, doth take the 
| U 3 Sute 


be Adminiſters the Decea ſed's Goods: but the Legatary in 


the laid Adminiſtrator his Executor if it be ſo; if not, then 


the Teſtator gave ſuch a Legacy; and that the Defendant 


Cauſe of Legacy, Inſtituted, (Thirty Years ago) againſt 
tt Temerary Adminiſtrator of the Goods of the Deceaſ- 


proved that the Legacy was left, and that the Defendant 


« upon the day of his appearance, he may alledge, that 


E he is not obliged to anſwer in this Cauſe, nor to un- 
Ke the Sute, unleſs all the other Executors be allo _ 


Ut: be conteſted, otherwiſe it cannot be admitted Be- 
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Biute upon him, and doth renounce the benefit of Except. 
on. But admit the Teſtator hath appointed three or more 
Executots, and that they all do prove the Will, and take 
upon them the Bxecution thereof, and two of them die 
Yet the Legatary cannot Sue the Executors, or Adminiſtr. 
tors of theſe Executors, in a Cauſe of Legacy. but he 
muſt commence his Sure againſt the Superviving Executa, 
+ Mya). ſt, And if all the Executors do die * before any Sute is com- 
| de Legat. Se. menced, the Legatary ought to Sue the Executors, or Ad. 
_ poſt. mortem. miniſtrators of the Superviving Executor, or he who wasf 
4%  laft alive. The reaſonof this is, becauſe the Law preſumes 
that the Goods of the Deceaſed, not Adminiſtred by thec 
ther Executors, muſt remain in the Power of the Supervi 
ving Executor; and if they remained not in his cuſtody 
and that it doth appear that the Superviving Executot 
could not commence an Action (before an Ecclehaftical 

Judge) againſt the Executors (of thoſe other Executor 
who are dead,) in a Cauſe of Temerary Adminiſtration 
Fc. or if there remains no Goods of the dead Executor 
in the hand of his Executor in ſpecie, then theſe econ 
Executors are to be called to give an account of thi 
Goods of the firſt Teſtator's, which came to the hands0 
the Deceaſed Executor. 3 
3. If an Executor (knowing that there are Goods 
g the Deceaſed, remaining in his cuſtody, which are n 
( ſufficient to pay the Legacy Sued for; yet knowing ti: 
[A there are Debts owing to the Deceaſed, which are part 
good or recoverable, and partly deſperate) ſo ſoon 454 
A&ion is commenced for a Legacy, in order to avoid Sd 
12 and Charges, he may produce and Exhibit into Cour 
1 e (thoſe Bonds or Bills + of ſuch Debts) in this form. (Sc! 
bar. tems IN. that is, the principal Party or his Lawiul Procto 
mortis teftato- © with intent to avoid Sute, and injuſt Vexation, and the i 
Ai reſpicitur, © tureCharges,do really Exhibit certain Letters Obligato 
3 * mel. pecifying the Names of the Creditors : And J grant !i 
n Plaintiff, or his Proctor, all right of Action, in ordet 
| Legator. Im. © recover the ſaid Debts : And I offer my ſelf ready and pt 
4 min.Sef.Quan.*nared, to give ſufficient ſecurity, that I have not releata 
| dite autem pere neither will releaſe the ſaid Debts: And I offer and dell 


| kot. n. verb. , * . * * 6 1 2 
| Mun aver * to the Plaintiff (if he be preſent, or to his uſe il he N 
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epti. to Sue and recover theſe Debts, to the ſole uſe and behoof 
more of the ſaid Lega tary; and I alſo offer my ſelf ready to give 


take Security, that I will not for the future revoke theſe Let · 


die: ters of Attorny. And if thePlaintiff will not accept theſe 
ltr: Debts thus offered, but will go on in Sute, and in the end 


at he WW ef the Sute, cannot prove any other Goods to be remain- 


cutor, ing in the Hands of the Executor; the Executor is to be 
com- ibiolved, and diſmiſſed with Charges, which are made, 


or Ad, vom the day on which the aforeſaid offer was made: And 


on the contrary the Legatary doth prove that other Goods 


the of {ficient to pay the Legacy Sued for, the Executor is to 
petri bicondemned, not only in the Legacy asked (at leaſt as 
(todr WM obe Quantity of the Goods, which remain in his cuſto- 
ecutoſ ey but alſo in Charges of the whole Sute. But obſerve, 


tha if the Bonds or Debts, offered by the Executor are 
recoverable, then the Executor ought to expreſs and de- 
dudout of the Goods of the Deccaſed (if they amount 
toſomuch) thoſe Charges of Sute, which may be dis- 


aftical 
c Utor 
ration 
Cutor 
[econ 
of thi 
nds0 


Common Law: But if there remains not Goods in the 
Lxerors hands, which are ſufficient to bear the Charge 
0! Site, at the Common Law, in order to the recovery 


ous el te Debts or Bonds; the Executor is not obliged to 
rc i Sute at Law about the ſame, at his own proper 
g nal Chayes : Yer at the time of offering the ſaid Bonds or 
pu Bills (if they are accepted by the Legatary) it is expedi- 


235 4 


i ent nat the Executor do particularly proteſt, that there 
1 Su 


min not Goods in his hands, which are ſufficient to 


Coußz ber the Charge of a Common Law Sute. 

(Set f the Defendant who is Sued in a Cauſe of Legacy 
toeic doth not in the whole proceedings, (before the Cauſe is 
che M concluded) alledge a Plent adminiftravit, (vis.) that 
ay ther2 remain not Goods in his hands, which are ſuffici- 
ant th 


1det 
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pear to him, that there are remaining in his hands, whic 
wt ſafficient, & c. he may alledge this after Sentence is 
Honounced, to hinder the Execution of the ſame. Yet 
(the Adverſary require it,) ns, Party thus alledging is 
5 4 to 


— ſent 1 Letter of Attorny made and granted in my Name, 


durſe about the recovery of theſe Bonds or Debts, at the 


ent to pay the Legacy Sued for, nor that it doth any vey 


iKfides the Bonds offered) remain in the Executors hands 


f 
? 
| 
: 
| 
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to be condemned in Charges, of the firſt inſtance, for his ſnd Con 
negligence in not alledging it at the firſt, and is to 1. Wortion | 
compelled to pay thoſe Charges before he can be hears, Nepect t 


Though this fails, if after the Sentence is pronounced ang Md in t 
before the ſame is put in Execution, the Executor is iH) t 


at the Common Law in a Debt which was unknown to hin Wught to 


before the Sentence was pronounced: So that by reaſon of ite Lega 


his being ſo caſt, there do not remain Goods in his hand; Wis and 
which are ſufficient to. pay the Legacy adjudged ; in thi Wioved, 
caſe, the Executor may alledge this Plene 4dminijtro,; ihe Effec 


after Sentence, and if he proves ſuch his Alledgment, he? Wxccutor 


not to be condemned in Charges of the firſt Sure, ncrs Hir may 
he to be compelled to the payment thereof, before hee Ne Reg 
heard or admoniſhed: Unleſs the Adverſe Party can prce, i 


that this Executor or Accomptant had knowledge of is s ſuffi 
Debt, before Sentence was pronounced. For then heras ud Cor 
to blame, in not alledging it, before the Cauſe was.on- wn th 
_ cluded : And therefore it is convenient, that the {ai Ac- Wii the T 
comptant do alledge in this Allegation, that he had otic: Wi! and | 

of this Debt, only fince the Cauſe was concluded; nd by WM 5. The 
this he ſhall avoid the payment of Charges, until ue erd Mſ'v.other 
or event of the proof, of this Allegation, or the na vr. it C 


ing it. For if he proves it upon his Oath, he is nc o Halfte: 


condemned in Charges, but if he makes default it the cording 


proof thereof, he is to be condemned in Charges, as vel e bere t. 
of the firſt, as of that inſtance. 3 f ſuffici 
5. If the Teſtator was in his life time bound for an oi in /p 


for ſome Debt, to become due ſome years after his Dath, Men all th 
or for the performance of any Barg1ins, or ContraG being n 
terward; though the Executor in this caſe hath Gods in g 
his hands, which are ſufficient for the payment of Leg:cies, Ws be co 


yet if the ſaid ſum, for which the Teſtator was Boun! (dom per 


above) is not paid; or if the ſaid Contracts are no ful-W tt in gi 
filled or performed, ſo that the Creditor may have an the E. 
Action at the Common Law, againſt the ſaid Executoi tene o 


the aforeſaid Debt, or for not performing the ſaid Condtgpyment 
tions or Contracts aforeſaid : In this caſe, the Executop*: Leg 
for his Security, may offer the Legacy Sued for into Cour" them 
under the condition, that the Legatary ſhall firſt give gone an; 


Security to bear the Executor harmleſs, as to the De" Leg: 
: ally 
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nd Conditions aforeſaid: * At leaſt for ſuch a part or* Lege falcidia 
ortion of the Legacy Sued for, and adjudged, having cavern w pars 
ect to, and a juſt Computation of the other Legacies. Ine, Erato. 
Ind in this caſe, if the Legatary do deny the Premiſſes, res remaneat, 
Neil.) that there are no ſuch Bonds, c. The Executor Ratio hs. 
ght to Exhibit theſe Aſſignments and Indentures: And if h, n. 
e Legatary doth deny them, he ought to prove the Seal- 44 2 
g and Delivery of them by Witneſſes: Which being 7. 13· in tert. 
yored, if the Legatary doth refuſe to give Security, to 
de Effects aforeſaid, the Judge is not wont to compel the 

xecutor to the payment of the Legacy, but the Execu- 

t may depoſite the aforeſaid Legacy, into the Hands of 

he Regiſter under the aforeſaid Condition. But Mr. 

lurke lays, he has known it practiſed in this caſe, that 

tis ſufficient, that the Executor do only alledge the Debts 

nd Conditions aforeſaid, and Exhibit the Inſtruments 

Inwn thereupon into Court, upon his own Oath, touch- 

the Truth of the ſame, becauſe that in theſe Caſes, a 

land exact Proof is not require. 

5, The Debts and Funeral Expences of the Deceaſed, 
1gother Ordinary Charges being paid, f if the Deceaſed 00m. Inft. T. 


egat. immi- 


aal rate and proportion * is to be made to every Legatary, autem. n. 1,2. 
(cord.ng to the quantity of his Legacy. Yer two things, ,. .. idem. 
e dere to be noted: Firſt, that if the Deceaſed's Goods 4s * 
: ſufficient to pay all the Legacies that are left in this 
ill in /yecie, hut not all the Legacies that are left in genere, 


en all thoſe Legacies in ſpecie, are to be paid, no deducti- 


e be commenced by one Legataiy(to 4 mine. diſtingiitur in ſummum, ut 
dom perhaps, a conſiderable Legacy ante; Jubalternum, ut Animal 


: 1 injumum, ut ſeruus, bos, cc. 5 
left in general) againſt the Executor, quod a Dialecticis cet Ae 2 


yment of this Legacy, before the de Legat. Sef. ſi generaliter. u. 17 45 


5 | 4, $+ etiam apud. Ff. tit. de opti 
* Legataries, (who have Legacies 85 % ras 5 reperias diffs. 


them in general alſo) do com. rentiam inter legatum in genere, (of 
MIC any Sute, or make requeſt for in /Pecie. 1 
bit Legacies; if afterward, theſe other general Legata- 

— 166 


$ 1.0t Goods ſufficient to pay the whole Legacies an e. io. Seck. cum 
being made, in reſpect of thoſe Le- + Genus jure noſtro varias habet ac- 
les in genere. f Secondly, That if the ceptiones. Zoſius in ſuis intel, mog. 


1 the Executor is condemned by the ferior, & hoc infmum triplici d if. 
itence of a competent Judge, to the ferentia recipitur. Mynſ. ubi ſupra. 
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ries, do commence Sute for their Legacies, and (the fi 
conſiderable general Legacy now ſpoke of being pajj 
there are no other Goods remaining, to pay theſe oths 
Legacies in genere, the Executor is not to be compells 
to pay theſe other Legacies in genere, nor to make 
aforeſaid equal diviſion, but ſhall be freed, by the her 
fit of his Plene Adminiſtravit, and the Sentence of f 
J x 
7. An Oblation or Offer may be made of a Lepacy j 
like manner as of Tithes. For Example, if the Sum of; 
Hundred Pound is bequeathed, and the Executor has onlf 
the Sum of Ten Pounds of the Deceaſed's Goods remat 
ing in his Hands, which he really offers in Court wi 
the Charges: If this offer is refuſed, the Plaintiff ( 
Proving a greater Sum) is to be condemned in Chat 
Which are made in the Sute, fince the Day of ſuch 
fuſal, the Defendant is to pay what Charges ut 
before; and ſo on the contrary, if the Plaintiff do 
prove a greater Sum. _ 7 8 
8. If a Legatary, (to whom Houſhold-Goods, She 
Oxen, Cows or Horſes, or any other Legacy not por e judg. 
(which are called Chattels) is left) ſueth an Executor, WWithes) i 
_ theſe Legacies in ſpecie, and the Executor doth inten! Heir real 


pay theſe Legacies in ſpecie, and not to offer the Pric:, WW 10. In 
value of them; leſt it ſhould be diſputed betwixt H Intere 
Legatary and the Executor, touching the real Value tent 


theſe Legacies; this offer is to be made on this mannet. 
N. having an intention to avoid Sute. and prevent ar 
Juſt Vexation and future Charges, do offer my felt re 
to deliver to the Plaintiff ſuch Legacies, (viz.) tho: 
which the Sute is commenced, c.) in the Houſe whi 
in they remained, at the time of the Teſtaror's Death: 
(if they are removed thence) in ſome other indiit:n 
place, to be aſſigned by the Judge, upon any day 0 
appointed alſo at the pleaſure of the Judge: And Id 
my ſelf ready, and prepared to pay all ſuch Chag5 
are due, or to be taxed by the Judge. And whetht! 
offer be accepted or refuſed, you muſt proceed 1 
manner, as in the offer of Tithes, of which after 
This only excepted, that in this caſe of Legicy 


Iv. Edfetidon. gg I 


Fr before the Sute is moved is ſufficient, becauſe theſe 4 Fl 
acies cannot be really offered in Court; but in Tithes, | 


pelle ee Offer is judicial before the Libel. © e 0 
ke 18 5. If the Deceaſed doth bequeath to his Son, ſome 348 
> henWWouſhold Goods, or ſuch a Horſe or a Gold Ring, (which - -"£ 
oF ls bis Father's Signet upon it) and perhaps which the a 


ceaſed intends to leave his Son as an Heir. loom, and 
fires he may have it in ſpecie, in this Caſe, he may refuſe 


1c 
50 i: Value of it, offered by the Executor, and may inſiſt to | 1 

15 one the thing in ſpecie, (at leaſt if it is in being) and if the — 
rem rccutor doth perſiſt in the Sute he is to be compelled to — 


ſtore the ſame in ſpecie, and is to be condemed in Charges, 


rt wil I 
7 bough he have offered the real Value of it. And obſerve 4 
arge bat in every Sentence to be pronounced in this Caſe, the 


udge is wont to condemn the Party to pay the Legacies 

ſpecre, if they are extant, otherways, the true Value of | 
hem, And fo alſo he who Sues for Tithes, may if he will, . 
efuſe the Sum offered, and inſiſt for the Tithes in ſpecie, ; 


Sheen fo in every Sentence to be pronounced in ſuch a Cauſe, 
drt Judge is wont to condemn the Party (ſubtracting the 
cor, W'ithes) in the Tithes if they are extant, or otherwiſe in 
nen! eir real Value, Cc. A ph 


10. In this Cauſe alſo, a third Perſon may come in for 
Is Intereſt, like as in a Matrimonial Cauſe, where at the 
gitzenth Number, it is already ſhewn. EO 


CHAP. 


4 Wr Th YO or Are ro TE IR a. 


' „ 3 


: K _— 110 Wen Bs. 


14. 1 
- Of TIT HES. The whole order of Sing for, and 2 
NO: Recovering them, the 
14 1 17. 1 
8 E C. 1. | 15 
1. What and bow manifold, Tithes ere ſaid to he, - 
2. The order of getting a Monition againſt the Pariſi io, 
oners, to pay Tithes, under Penalty of Suſpenſion fi C. 
entring the Church, and of Excommunication, fro 
3. The manner of Executing, and Certifying this Monit... | 
4. The Petition of the Proctor, after the * U jon 
nition is returned, if the ſaid Pariſhioners, do not ji 10 
%%% _-- _- K 
3. The manner of proceeding, if the Pariſhioners (bein : 
cited) do not appear. | ; 2, He 
6. The manner of proceeding in the aforeſaid ſe, i 7 
the ſaid Pariſhioners (being ſo cited) do appear. WM nch 
7. The Cuſtoms (touching the manner and form of Tuhin the Ch 
and the Immunities of the Church, for not payingTithe 0p i 
may be alledged before the Eccleſiaſtical Fudge. ( "I | 
8. The manner of offering a Sum in the name ii ©. 
Tithes, to avoid Sutes, 3 or Real 
9. The manner of accepting the offer in full Paymen Profi 
and of condemning the Defendant in Charges. ater 
10. The Plaintiff may refuſe a general Offer ( for Ti". > 
: that are due) made before the Libel is given. <p 
| 11. In what caſe the Party offering the Tithes, u um gr. 
4 be condemned in Charges. 5 2 5 
| 12, The manner of condemning both the Defending cane 
| (who offers the Tithes after the Libel is ge) rin 12 
t Charges, and alſo the Plaintiff refuſing io acc ether 
Sum, in full Payment, | | mptori 
13. Another ſort of refuſal to accept the Offer ( in ji bat the 
ſatufaftion of all the Tithes) made before the 1. ear 


Was given. 
15 
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MART VI; 


1 * 


14: In what caſe it is convehient, for the Defendant to 
ſpecifie, for what Tithes it is, that he makes the offer. 
| 15, If there are particular Offers made of the Tithes, the 
Plaintiff may recerve one of them, and Sue for the reſt. 
16, Of another Offer of Tithes, to avoid the Penalty of 
the Statute. 35 1 


U 


and 


17. The manner of reſtitution, or reſtoring the Plaintiff to 
his TermProbatory (in a Cauſe of Tithes) if it be elapſed. 
18. The manner of requeſting the fruits of a Benefice 
whilft a Sute is in dependance touching the Title of the 
Benefice, or the right of Tithes. 5 3 
19. The manner of putting Sentence in Execution, iu a 

Cauſe of Tithes, as to the Charges, tho it be Appealed 
from the Sentence, and tho the Fudge be Inhibited. _ 
20, In what caſes it is Lawful to Appeal from the Exe- 
cut ion of the Sentence, as to theTaxation of the Charges, 
in Cauſes of Iithes, notwithſtanding the Statute of + JohannesCal- 
| „ vin. in Lex. ju - 


K. Henry tbe Ezghth. 


(beit | Tis, moneta. 
I ; 1 ; „ be 
le 7 word Decime, or Tithes, is variouſly taken in the c. 2. n. 4. 
caſe, 


Law i in ſhort they may be defined a certain part, of 5 
al ſuch things as are Lawfully acquired; and is due to , Ge 


the Church by Law, or Cuſtom. * Tithes are alſo divided pg * 
Into Perſonal [ Scil. ſuch as any one pays for his Profeſſion, l. tract. de 
Vface, Induſtry, the tenth part of the Profits whereof, "+ 9. 4+ 
"2s tormerly due to the Church] they are alſo Preial f pe hie un- 
vr Real, | Scz7. ſuch as are received out of the thing, Fruits nibus plenins 


t Profits} and theſe are divided into major, or minor, reperias apud 


Nroales; that is, ſuch are received of the Fruit of mie gef. 


| © | o . . - F306 26, 2 x 
Lands, never tilled before; of which ſort is the Tithes of Fa E 


on growing upon our barren heath Ground. F jut canonicum 


ſends 2. Firſt a Monition is to be requeſted, in the name of 5. de decile, 
04a) WE; Eben Judge, (viz.) of the Arches, the Audience, %7:7.”: 


Idus. theſ. 
*in the name of the Biſhop, or his Official (but guære ay 3 


flether or no this hold as to the Inferior Judges) pe- S. Lind. de an- 

mptorily to admoniſhiall and ſingular the Pariſhioners, ſuct e ſtatunm 

lat they pay (or cauſe to be paid) to N. the Rector w_— 

t Vicar of AM. fall their Tithes under penalty of 1 um. nullus verb 
| | ion - fruFur. 


przater, and leſſer Tithes. They are alſo divided into Rbf-traf.de 


882 


1 — — 


* 


The Pracłice of the PAR vi 
ſion, from entring the Church of the major Excommuy; 3 
cation to be pronounced againſt ſuch as do not Pay thei Law) | 
Tithes, after a Canonical and Lawful Monition. In th 3 
old Monitions uſed in theſe Caſes, inſtead of theſe WoraiM 7 7 
(to be pronounced, and promulged) they uſed theſe word Ups 
(in penalty of the Sentence of Excommunication, whic! inſt ! 
is zpſo faffo pronounced and promulged.) a But guære wh = 
en they are now omitted. * But mention is to be made j a 
* La _ this Monition, that N. is Rector or Vicar, and that th wemſel 
Seil. Nafenti, Pariſhioners do refuſe to pay their Tithes; if all of the | 
« preſentis Car ups o the 1 
verb, Involvi refuſe to pay their Tithes, then becauſe they cannot all of a 
videtur ex Ca- them conveniently be perſonally admoniſhed, a Moritig der 
nane bene is to be granted vit & modes, which may be publickl ae 
23 8 denounced on the Lord's Day in time, of Divine Service 809 
— ha- in the faid Parifh Church. But if any particular Perſon obe pi 
bet tales pro do tefuſe, ſeeing they may be eaſily convened, then a pe Lriſhio! 
Ezcommunce- ſonal or ordinary Monition is to be decreed. 3 
_ 3. If the aforeſaid Monition be general, (as ahoye on 2. 
| and a Monition via & modzs, the ſame is then to be pul boo it. 
F liſhed in the Church. And if the Pariſhioners, notwitt ; 


PART 


yen; . lioner: 
I 35 | ſtanding this Monition do refuſe to pay their Tithes, Il C mid 
F do be certified upon what Day, and by whom it was pus 


liſhed. But if the ſame is againſt ſome particular Perſo 
of the Pariſh, then the ſame is to be Executed and Ceri 3 
fied, like to an original Citation. | 8 
4. This Monition being returned, the Proftor of HMH (hi 
Plaintiff muſt Exhibit his Proxy for N. the Plaintift, a8 1 
alledge, that his Client is the Rector or Vicar of the I; 9 0 
riſh Church of M. and as ſuch is commonly reputed neon. 
taken; and that in right of his Church, he ought to receiy Non 
all the Tithes and Eccleſiaſtical Rites whatever, grow! ly Cert 
and arifing within the ſaid Pariſh: And that notwith(tan i. 1 0 

Ing the Premiſſes, ſuch Perſons (naming thoſe who vl - - : 

Admoniſhed) have refuſed and do yet unjuſtly ray Song 

Pay their Tithes. And that they have been by your | | are no 

thority (ſpeaking to the Judge) Admoniſhed Laviul  - E, 
' + and Peremptorily Admoniſhed to pay theſe Tiches, fe to 20 

| 8 ſaid N. the Rektor or Vicar, under penalty of Excommg tent to! 

ö nication, to be pronounced againſt them; (or wy i bei; 
* der Penalty of their being declared to have incurr if (bei 


Senten 


curred 


. 


_ 
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Kencence of Excommunication, already pronounced by 
Law) as appears by the ſaid Mandate, and the Certificate 
tercupon : And that notwithſtanding this Monition, they 
et expreſly refuſe to pay their Tithes, to the ſaid Re- 
or; not fearing to incur the Penalties pronounced a- 
inſt ſuch, as do not pay their Tithes after a Canonical 
Monition. Wherefore he muſt defire that they may be ci- 
ad to appear on ſuch a day, and in ſuch a place, and ſee 
jemſelyes Excommunicate, for not paying their Tithes, 


Nun 
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communication already pronounced by Law : Which 


0 be practiſed on this manner, in this caſe, (Scil.) the 
aithioners being Admoniſhed to pay their Tithes in 
done ver and form aforeſaid, and yet refuſing to pay them 
de pub 
)twith 
8, It 
25 pu 
Perſo 
1 Certl 


hioners were Admoniſhed to pay theſe Tithes, but have 
t paid them) the Judge was wont to pronounce thoſe 
ons ſo Admoniſhed, to be contumacious, and to have 


Law againſt ſuch as refuſe to pay their Tithes, after a 


of t 
iff, an 
the I 
ted an 


y it is praCtiſed, as in the following number, (but very 
tely) which late Practice, whether or no it be more con- 
taneous to the Law, than the ancient, is to be enquired. 


rec « Now the Citation above ſpoke of, being Authenti- 
an ly Certified: If the Parties Cited do not appear; at 
uy * Is day (though they were cited to the particular effect 


fe nioned in the foregoing number, yet) they are to be 


our Al 
awful 
; toll 
comm 
ther ul 
rred l 


enten 


N are not to be pronounced to have incurred the Sen- 
de of Excommunication aforeſaid, (but qaære;) there- 
e to avoid all Diſpute upon this account, it is con- 
ent to inſert an Intimation in the ſaid Citation, (Scil.) 
nit being Admoniſhed, they do not pay their Tithes 
if (being cited to the effect aforeſaid) they do not 


o the {aid Rector, and for not obeying the aforeſaid Mo- 
ition ; or rather, to hear and ſee themſelves pronounced 
nd declared to be ſuch, as have incurred the Sentence of 


eticion the Judge decrees. In former times, it was wont 


upon a return of the Monition, a Certificate being made 
pom it, and the Rector being Sworn, that ſuch of the Pa - 


curred the Sentence of Excommunication pronounced 


ronical Monition : Neither was the Citation taken out 
lore this pronounciation, as was faid above. But at this 


Kommunicate for their Contempt, for not appearing ;_ 
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appear and alledge ſufficient Cauſes why they do not pꝛ 
theſe Tithes; the Judge doth intend to pronounce then „; 
to have incurred the ſaid Sentence of Excommunicatio tram 
and that they are to be denounced as Exeommunicate, 4 105 q 
then (this Citation with this Intimation, being returned I. lf 
Authentically Certified, and the Contempt of the Parti why 
thus cited, and intimated, accuſed in Form of Law, 2 "ay . 
they not appearing nor alledging any Cauſe, as hoy \ View 
they are to be pronounced to have incurred the ſaid Se bis fide 
tence of Excommunication, and are to be denounced the Int 
ſuch, and if they perſiſt in that State, they are to he fro Ficar)b 
fied and kept in Priſon, until they ſatisfie their Contemy "NB 
not only to the Church, but alſo pay the Rector, as wt lden A 
the Tithes they have detained, as alſo the Charges ndant 
Sute, and of their Contempt, Wh wh 
6. Now if the Pariſhioners, (thus cited to fhew Cauf FOES 
why they may not be pronounced to have incurred the SY nes h 
tence of Excommnnication, for not paying Tirhes accoriſh, real 
Ing to the Monition Executed in that behalf) do ap. 24x 
EF! and alledge, that they are not bound to pay Tithes tot ch 28 x 
3 Z Plaintiff until it doth appear that he hath Intereſt to Ati 
Fi | ceive thoſe Tithes mentioned in the Monition, and Ci he 
, on aforeſaid ; then the Plaintiff ought to alledge and prof; Ws: 
his Intereſt. (Sc7/) If he be Rector, he ovght to red 
ledge that he was Canonically Admitted, Inſtituted r ., ey 
IndyQed, (ſo many Years ago) to the ſaid Church, 2 oe ad 
that he is in peaceable poſſeſſion of the ſame, and fer fel uf 
the Cure of Souls there, as well in the Adminiſtration Keived © 
the Sacraments, as in Celehrating the Divine Service; Moor all 
that he doth perſonally reſide there, and is commonly ſome « 
counted, reputed and taken for and as, the lawful Ret ment. 
and Canonical Poſſeſſor of the ſaid Church. If the Par bn, to 
F oners who are Defendants do confeſs theſe Alledgme tine 
; the Intereſt of the Rector is ſufficiently founded, tor tl. : 
1 it neceſſarily follows that all the Tithes of the ſaid . ied by 
are preſumed in Law, to belong to him : But it the! es whe 
ny the matters thus alledged by the Plaintift,chey * bat tl 
ly proved by Exhibiting the Letters of Inſtitution ad Bl. 2 
duction of the ſaid Rector. But he ought to pony ley to 
duction by the Defendants Confeſſions, or elſe b. y 
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ks : Becauſe the Mandate to induct, proves not the real 
Indution. But if a Vicar ſue in this Cauſe, and his right 
or intereſt is denyed by the Defendants who are convened 
45 above, he ought not only to prove his Inſtitutſon and 
auction, (in like manner as was ſaid of the Rector) 
but alſo that he hath (either by a Compoſition and Foun- 
tion of his Vicarage, or by a lawful Preſcription} the 
Wight of receiving the Tithes, which he ſues for : Becauſe 

Vicar hath not the aforeſaid preſumption of the Law on 


Then the Plainti 
Id which they ſubſtracted, notwithſtanding the aforeſaid 


nts have incutted the Sentence of Excommunication 


nition: And in the concluſion of this Petition or Allega- 
un, he mult defire that Right and Juſtice may be done, 
that the ſaid Defendants, may be pronounced to have 


ut they may be denounced as ſuch : Which Allega tion 
ug admitted, if the Defendants being produced, do 
dels upon their Oaths, or otherwiſe that they had, and 
ved certain Tithes within the ſaid Pariſh, and if they 
Nt alledge and prove the payment of the ſaid Tithes, 
ome other Exception, and ſufficient Cauſe of Non- 
ment, the Judge may proceed upon the Plaintiffs Pe- 
bu to pronounce his Sentence, by word of Mouth, or 
ting, (viz.) he may pronounce the Defendants to 
F incurred the Sentence of Excommunication, pto- 
Iced by Law in this caſe (againſt ſuch as fefuſe to pay 
bs when due, notwithſtanding a Canonical Monition, } 
Lit they, are to be denounced as ſuch, © The Defen- 
5 4c allo to be condemned in Charges of Sute, neither 
hey to be abſolved from * of Excommuni- 
| 9 5 cation, 


tis fide, But if the D=fendants do not deny, but confeſs 
the Intereſt of the Plaintiff, (that is, that he is Rector or 
cat) but do deny that they have ſubſtracted thoſe Tithes, 
wing perhaps F them, or compounded for them: 
muſt alledge and prove, that the De- 
knvants had ſuch Tithes ar ſucha time within the faid Pa- 


onition: And he muſt alſo alledge, that the ſaid Defen - 
reaſon of the Premiſes) to be pronounced, (or ra- 


er wizich is already pronounced and promulged) againſt 
ich as retuſs to pay Tithes, after a Lawfvl and Canonical 


curred the Sentence of Excommunication aforeſaid, and 
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tiff doth appear, and doth refu 


which are due by Law, and are to be Taxed by '!'3 


cation, until they either pay or compound with the Plains to 


tiff, for thoſe Tithes ſo deducted, and withheld from him ef Su 
and do fatishe the Church for their Contempt. But herMiccit 
are two things to be noted: Firſt, That although it be proffſſius fi 
ved by the confeſſion of the Defendants, or by Witnelſ:aM gre: 
that the Plaintiff is Vicar of the Church, and that the U btain 


fendants have Tithes becoming due, within the ſamebatiſi e 
If notwithſtanding this the Defendants do deny, that te barg 


Tithes do belong to the Vicar : The Vicar as is ſaid abo e d 


ought to prove his right to theſe Tithes, (becauſe he Hochi: 
not the preſumption of the Law on his fide) or othemi uiſhi 


he muſt loſe bis Cauſe. Secondly, Admit that the com 
fendants in theſe caſes, being denounced Excommunica! ith 
do deſire to be abſolved from this Sentence, and to be Pri; 
ſtored to the Sacraments, and to the Communion of qua! 
Faithful, and are ready to pay the Tithes which they vi the f 
held, or the true valueof them, (if the Tithes are no: 7. If 
tant in ſpecie, and to ſatisſie the Church for this their ha: 
tempt; and yet the Rector deſires more, (as well sea 
the quantity, as alſo the real value) than is due for filing : 
ſame, and therefore doth refuſe to receive the ſum offer the Sh 


The Defendants in this caſe may go to the Judge, e the 


pronounced the aforeſaid Sentence, and (at their pa alleds 
depoſite the real value of all ſuch Tithes as were due, uk. I 
deſire the Judge to decree the {aid Rector to be called, WP (une 


receive the ſaid Sum offered, and to ſhew cauſe, why WF fariſh 


ſaid Defendants may not be abſolved from the faid WS, thi: 
tence of Excommunication, and be reſtored to the Suit the: 
ments of the Church, and the Society of the Faithful, Tithes, 
the Rector appears not, upon the return of this Citat 
(thoſe things being obſerved, which the Law requir 
that behalf,) the Defendant is to be abſolved in pend 
of the Plaintiff's Contempt: Oath being firſt made, ol 
obeying the Law, and ſtanding to the Mandates! 
Suuncbe Sad Cont amacy Fees being paid; but unt 
charge of Sute | non thoſe ll to be Tauch 
the Party to be admoniſhed to Pay the ſame If e 

8 to accept the Su 


in full payment; then the ſaid Sum, with the ( 
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b to be depoſited at the Act of Court, as in other Cauſes 
ofSubſtraQtion of Tithes;and thePlaintiff ought to alledge, 
ſpecifie and prove, which and what Tithes the Defendant 
us ſubſtracted, and the value of them: And if he proves 

greater Sum, than that which is offered, then he ſhall 
obtain the ſame with new Charges. But if he doth not 
nove 2 greater Sum, then he is to be condemned in thoſe 
Charges, which are made by the Defendant, whilſt this 
ite depended, betwixt the Rector and his Pariſhioners, 

mching the quantity and value of the Tithes; and the 
Lciſhioners are to be releaſed, from the ſaid Sentence of 
communication; becauſe ir is not diſputed, as to right 

fTithing or the right of the Church, but only touching 

teprivate right of the Rector, (via.) touching the value 
ANquantity; which belong to the ſole private ad vantage 
the Rector. 255 | 

7. If in the Pariſh where the Defendant hath Tithe, 
cre has been a Cuſtom uſed, time our of mind, or for 

ty years together, at the leaſt, as to the manner of  ' 
thing : That is, that the Tithe of all Grain, is to be paid 
the Sheaf, and that the Pariſhioners are not obliged to 

ak theſe Sheafs into Shocks or Stacks ; this cuſtom be- 
palledged and proved, the Defendant ſhall obtain the 
uſe, Likewiſe touching the Tithe of Hay; it the tenth 

t& (uncut down) is ſer out according to the cuſtom of 
Pariſh, in lieu of Tithe-hay, and none is paid in the 
&, this cuſtom ſhall alſo avail, if fully proved. Like- 

if there is a certain Sum of Mony uſually paid, in lieu 
lithes, and not the tenth part of the Corn or Hay, in 
le: The Defendant ſhall alfo prevail, if he doth ſuffici- 

Y prove the Cuſtoms or compoſitions aforeſaid. The 
k may. be ſaid of all other Cuſtoms:though leſs is paid 
Ihe Cuftom, than the tenth part of the Tithes are worth. 

vthe Immunities and Exemptions, or Priviledges, of © 
Paying Tithes, may be alledged by any Perſons, and 
vont to be alledged before the Ecclefiaſtical Judge, ; 
uch as have Lands ſo exempt) who ought to admit 
e Allegations : And if they are proved, he ought to 

ounce for the validity of the ſaid Priviledges, and dif- 

be Defendant from the —_ of the n. 5 
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delle that the Party making this offer, may be condemned 
Schedule of Charges being given, the Judge doth Tax 


of them, as in other caſes. 5 

10. Although the Defendant (being called to anſwer in 
4 Cauſe of Subſtraction of Tithes, having an intent to avoid 
SuteandCharges for the future) doth offer a certain Sum, 
(before the Libel is given) for all the Tithes that are due, 


My aligned to deliberate of this offer, do refuſe to fe- 
tee the fame in full ſatisfaction, and doth give a Libel, 
containing certain Tithes, extending to the value of the 


ore any more Tithes due to him, than thoſe, he ſhall 
thtain Sentence for the Tithes, mentioned in the Libel, or 


ending the general offer, for all the Tithes, or for the 
mbole thing due. For if there are diverſe ſpecies of Tithes 
le) (Scil.) Corn, Hay, Lambs, and the like, the Plain- 
It may commence an Action, for the value of any of 
fle ſpecies; and when he hath Inſtituted the ſaid Action 
Eis not obliged to free the Defendant from all the other 
tons, Therefore to avoid this Cautele and Condem- 


ty convenient that the Defendant do offer particularly, 
oo; that is, ſuch a Sum for ſuch a Tithe, and ſuch 
un for ſuch a Tithe, or elſe offer the Sum offered at the 
uſt ( if it extends to the value of the Tithes, mentioned in 
f Libel) or at leaſt another Sum with Charges, for the 
tes mentioned in the Libel - And then if this offer is 
Wer accepted or refuſed, the Defendant is either to be 
ndemned in, or abſolved from the Charges, as is ſhown. 
etward. But yet in ſome Years paſt, ſome Advocates 
Rte of a contrary opinion (fo it was uſually adjudged } 
ug induced thereto by theſe Reaſons, (viz.) if the De- 
ant, before the Libel was offered, having a mind to 
ud Sutes, and prevent injuſtVexarions andCharges.doth 
a certain Sum, in the name of all the Tithes that are 


R 3 to 


in Charges: Which the Judge accordingly doth. Then a 


theſe Charges, and decrees a Monition for the payment 


gether with the Charges, and if the Plaintiff, upon that 


Sum offered, and doth proceed in the Sute, but doth not 


tte value thereof, and alſo the charges of Sure, notwith- 


non, ſo ſoon as the Plaintiff doth give in his Libel, it is 


4 E, With Charges as before, and the Plaintiff takes a time 
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to Jellberate and confider of this offer, and whether he 
will receive this Sum, in full ſatisfaction or not: If on the 
ſame day, he doth ſo refuſe to receive the ſame, and dof 


afterward give a Libel, and proceed in the Sute, endes 


vouring to prove a greater Sum due to him, than the Sun 


offered, and if he doth not prove more Tithes due to him 


nor a greater Sum in the Name of Tithes, than the afore 


ſaid Sum firſt offered, but doth proceed in the Sute, unt 
Sentence be pronounced: In this caſe, the Plaintiff 1 
though he recover only the Sum offered, and his Charge 
of Sute, before the day of the offer; yer he is not toh 


condemned in Charges of the whole Sute from the day 


the aforeſaid offer. And it is to be noted, that by the a 


cient cuſtom of the aforeſaid Courts, an offer of the Tiche 
being made, (although general) the Plaintiff was wont e 


ther to receive the ſame in full ſatisfaction of all the Tithe 


or elſe refuſe ſo to receive them. But if the Plaintiff do f 


refuſe the ſame, and doth give a Libel, and proſecute th 


Sute, and doth not prove a greater Sum due to him, th 


renders him of ill account, and he is therefore to be cot 

demned in Charges, from the day of the offer, &«. 
11. If the Sum offered, is received in full ſatisfaRiot 

and the Party offering the ſame is defired by the otherPa 


ty to be condemned in Charges; and if the ſaid Party c 


ering, doth alledge and prove, (the Adverſary denyil 


it) that he offered the ſaid Sum, before the Sute mi 


begun, from the time of executing the Citation, (at le 
before the day of the return thereof, and of the appel 
ance of the Defendanr,) and that the Plaintiff refuſed t 


Sum offered, or injuſtly refuſed to receive the ſame; th 


the Party offering, is to be abſolved from, and the Fa 
retuſing, is to be condemned in Charges made about t 


proof of this offer. But obſerve, that in this caſe { 
e that the Sum was offered and refuſed, before 


ute was begun, and again upon the day of the Defendat 
appearance) is not ſufficieur to excuſe the Party mak. 
this offer, from the payment of all Charges; becaul: 
the Execution of theCitation  itis intended and preſum 
that the Plaintiff doth now propoſe otherwiſe, and de 
(by the executing the Ciration,) require the Sum offer 
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Plaintiff himſelf, (if he can be met with,) or otherwiſe 
it his Houſe, before Witneſles, or before an Ecclefiaſtical 


zotice of the offer at the time of executing the Citation, or 


fendant is in default, and is thereby injured. For if the 


med, ſeeing the Plaintiff ſeems to be guilty of ſome 
malice and prejudice. 3 | 

12. If an offer is made after Sure is conteſted, or rather 
iter the Judge hath decreed that it ſhall be proceeded 


b be condemned in ſuch Charges, as were made before 


kauſe the Plaintiff (Sure being conteſted as above) could 
nt receive the Sum offered, nor could he have the De- 


oceed and perſiſt in the Sute, endeavouring to prove a 
rater Sum due to him, if he makes default, he is to be 
ndemned in all ſuch Charges, as are made by the Defen- 


inne,) is to be condemned in Charges, which are made 


kee of the Sentence. 1 N 

3. If the Plaintiff believes that there are more Tithes 
to him, which extend to a greater value than the Sum 
ited ; then his Proctor (upon the day which is aſſigned 
k Plaintiff to conſider of this Sum, )muſt accept this of. 


they make on his Clients behalf, but if it makes againſt 
min any thing, then he mult diſſent and proteſt as to the 
4 nullity 


1nd therefore, if there is not another tender made to the 


Miniſter, ſo as in all probability, the Plaintiff may have 
before the day of the Defendant's appearance, the ſaid De- 
Defendant had offered this Sum in manner aforeſaid, it 
may be preſumed the Plaintiff had not feed his Advocate 


nd Proctor, nor had paid Fees about the certify ing this 
Ml Citation. Yet in this caſe, the Charges are ro be mode- 


fummarily and plainly, for all the Tithes Libellate, and ; 
te Plaintiff hath received the ſaid offer in full ſatisfaction; 
then the Sum offered is to be adjudged to the Plaintiff, by 
tte Definitive Sentence of the Judge, and the Defendanr is 
tis offer, together with the Fee of the Definitive Sentence, 
kadant condemned in Charges, but by the Sentence or In- 


kllocurory decree of the Judge. Bur if the Plaintiff re- 
eth to receive this offer, in full payment, and doth 


kat, fince the day of the offer: and the Detendant (as 


tz Sute, before the day of the offer, together with 


b made by the Dafendant, and the Sum offered, fo far 
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nullity thereof, and offer bimſelf ready to receive the ſaid 


Sum in part of Payment and not otherwiſe, and muſt 


give a Libel, and deſire that it may be proceeded ſummg. 


rily and plainly, Then the Defendant may take back! 
the Sum offered, (though it is more ſafe to let it remain at 
the Ads of Court, whilſt the Sute depends) and make 
mention in the Acts of Court, that becauſe the Plaintig 
hath refuſed to receive the Sum offered, in full ſatistaction, 


he doth therefore take the ſame back. But obſcrve, that 


in theſe offers of Tithes, if there are ſundryTithes due, 
divers kinds, you ought to be adviſed as to the manner of 


offering theſe Tithes, (v:z.) whether or no the Party of 
fering, ought to declare particularly, for what Tithe 
and what, and which Sum is offered for the ſame ; Fo 
ſome of our late Advocates are of opinion, that a gener 


offer doth not avail, and that the Plaintiff may refuſe ſuc 


a general offer, without any Dammage. But Mr. C7 
ſays he doth not remember, that he ever ſaw this practiſe 


or adjudged by the major part; for, for theſe forty Yea 


laſt paſt (ſaving ſome late Years) this offer was wont t 
be made in general, (via.) ſuch a Sum for all the Tithes 
and then the opinion of the PraQtitioners was, that it w: 
moſt ſafe for the Defendant to offer a groſs or general du 


| for all the Tithes (as above) than to offer any particu 


Sums ; leſt perchance, the Party offering, fhould n 
offer the juſt value of every particular Tirhe,and to (hou 
be condemned in Charges. Yet in ancient praQtice, itt 
Plaintiff did defire that the Defendant might offer par 
cularly for thoſe Tithes, for which he had made a gens 
offer; the Defendant was obliged to offer particulit 
for the ſame ; at leaſt if the Plaintiff alledge that he! 
tends to proceed for the Tithes ix ſpecie, and to obte 
Sentence to have the ſame in ſpecie, and not a Sum 
Mony, or any thing elſe in lieu of them. 
14. If a Libel is given before an offer of the Tithes 
made, and the Plaintiff doth ſue in the ſame, forthe Tit 
of Milk, Cheeſe, or the like, which are not to be 
in ſpecie, by the Cuſtem of the Pariſh, but only 2 cet 
Sum in lieu of them, is adjudged for every {pect 
them ; then if the Defendant doth offer a mY 
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general by the name of all the Tithes, and the Plaintiff 
doth accept the ſame in full ſatisfaction, it ſhall ſeem that 
this offer was made for the Tithes in ſpecie according as 
i;defired in the Libel. In this caſe therefore, an offer may 
te made on this manner; for the Milk of Kine, according 
vthe cuſtom of the Pariſh,for every Cow two-pence ; and 
br every Acre (upon which thoſe Animals which are 
karen, do depaſture) four-pence, according to the cu- 
tom of the Pariſh. And fo on other things, for which 
Tithes, are not to be paid in kind. Then the Plantiff if 
Wl i: accepts the offer, made on this manner, he acknow- 
ldgeth the cuſtom of the Pariſh. Let the Plaintiff be 
mare there fore how he accept this offer, though the true 
ue of the Tithes is offered; for by accepting this offer, 
the Plaintiff doth acknowledge the cuſtom of the Pariſh, 
although the Defendant by a general offer, for all the 
Tithes Libellate, doth ſeem to recede from the cuſtom, 
ind acknowledge the Tithes to be due in kind, 
15. If an offer is made particularly, for ſuch and ſuch 
iTithe (ſpecifying the Tithes) the Plaintiff may receive 
ny one of the Sums offered (and if ſute is conteſted before 
tis offer, he may deſire that the ſaid Sum may be decreed 


nounced for his right in that behalf; and he may con- 
kit for the other Sums offered, (becauſe the true value, 
(t all the Tithes Libellate, are not offered) and he ſhall 


um due to him, than the Sum offered and refuſed, (or 
It feceived) by him, or that there are more Tithes 
le, Oc. And if on the contrary, he doth not prove a 
ater Sum, or more Tithes, he ought to be condemned 
n Charges as above. 
16. I the Defendant is ſued for Prædial or great Tithes, 
I" wit) for the Tithes of Corn and Hay; if he has not 
Frarared his tenth part, nor compounded with the Rector, 
rim who has the right of receiving thoſe Tithes ; he 
ut to ofter three times the value of thoſe Tithes; or ad- 


Ger hinder the Rector, or other Perſon who hath right 
tem, ſo as he cannot gather, or carry the ſame away 
with 


0 him, by the Sentence of the Judge, and that ir may be 


titan charges of the whole ſute, if he prove a greater 


Itthz Defendant has ſer out the tenth part, but doth for- 


if | | | | 
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FE ith ſafety,” the Defendant ought to offer twice the Value 5 
3 of theTirhes: And this is Prosdded by the Statute, (Sci R. 
three times, or twice the Valuꝭi n the aforeſaid Caſes. os yt 
| , 27. Ina Cauſe of Tithes, thode the Term Probatory Wl ge l 
be elapſed, and no Witneſſes are protyced, yet the Plain that the 

. tiff. if he doth requeſt it is to be reſtorQbr his Term P. ht ll 
batory againſt it be elapſed; in order whereunto he muſt wt ſupp 
3 aalledge that this Cauſe is a Cauſe relating to the Church, mult de. 
þ and that by the neglect of his Client, negleQing to pro. red wh 
1 duce his Witneſſes, within his Term Probatory, the Church may tem 
is very much injured ; wherefore he muft defire that big Then if 3 
- Party may be reſtored againſt his Term be elapſed. Then A 
| the Judge doth ſo reſtore the Party againſt his Term Pro bontef? 
| batory be elapſed, and doth aſſign him a new Term Profil the 
| batory, in preſence of the Proctor of the Adverſe Part it of t 
| diſſenting and proteſting as to the nullity of this Petition E 2ppeal 
| and the Decree of the Judge, and allgdgiog that this Rell ce 
| tution ought not to be made referr ing himſelf to the Laws | Piece of 
; But obſerve, that this Reſtitution ought only to be made ir the aft 
ö when a Clersy man, and not a Lan man, doth Sue en and 
ö Tithes: And in ſuch caſe, where the right of the Church ther Perf; 
g diſputed ; and not the particular right of the Rector, © pen by th 
| that, is where the Defendant pretends, that there N ene 
| Tithes, nor any Sum due in lieu of Tithes, nor any kithata j 
3 in kind due at all. Vet if a Lay-man doth prove himſe requirc 
| to be a Farmer, and the Defendant doth deny, _ k Judge i 
1 Tithes ought to be paid to that Church whereof he che; 
| mer, then theLay-man is to be reſtored as Rector. Mi. leſtrator 
has {een this Reſtiturion obtained twice or nos ai k Judge ſi 
| Cauſe, in a contradictory Court, upon theaforclzid ie * 
gation. Yet if this Reſtitution be made oftner _ the Par 
the Judge is wont to condemn the Party, (ol [this Pet 
a Reſtitution a ſecond time,) in Charges for retar "lt bt of pof] 

Proceeding from the day of the firſt Reſtitution, 1 ehe der the 

day of the ſecond Reſtitution. The particular 1 for the 

| private Advantage (of which mention is made 2 * , the 8 
| aid to be, when a Lay-man or Rector, In en Tit which are 
i caſe, doth not prove the quantity or value o ) gels the ( 
| ſued for, nor that he is Rector or a Lay-farmer. ame, th 
| b ther 


18. If it is conteſted about a Benefice, (viz. whet 
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ſuch or ſuch an one be Rector or Vicar, then the Proctor 
ther of the Plaintiff, or of the Defendant may alledge, 
an whilſt the Sute depends, the Tithes and Profits of 
be living in Conteſt, are waſted , and it is to be feared, 
aut the Parties will gather theſe Tithes by force of Arms; 
1nd alſo that by reaſon of this Sute, the Cure of Souls is 
ot ſupplied, wherefore to avoid theſe Inconveniencies, he 
nuſt defire that the Profits of the Living may be ſeque- 
fred whilſt the Sure depends, and that the Sequeſtration 
my remain in the hands of ſome other indifferent Perſons. 
Then if it appears by the Acts of Court, that both the De- 
kndants and the Plaintiff were Inſtituted to the Benefice 
nconteſt, though it doth not appear to the Judge, who 
hath the true right; or if Sentence is pronounced for the 
feht of the one, againſt the right of the other, though it 
* appealed from that Sentence, or if it be conteſted be- 
wirt two Rectors, about the right of the Tithes of ſuch 
piece of Ground; the Judge in any of the caſes, may 
ſr the aforeſaid Reaſons, decree the aforeſaid Sequeſtra - 
don, and commit the fame to the Church-wardens, or 
ther Perſons of the ſaid Parifh ; ſufficienc Bond being firſt 
ren by them, for the due collecting and faithful keeping 
I&k Tithes, to the uſe of thoſe who have right to them, 
u that a juſt Account ſhall be made of them, when they 
required. This Sequeſtration being thus interpoſed, 
judge is wont to appoint a Miniſter ro ſerve the Cure 
liſt che aforeſaid Sute doth depend, and command the 
queſtrators to pay him out of the Profits, ſuch Salary as 
& [udge ſhall appoint. And this Sequeſtration is to be 
liſhed in the Pariſh Church, in time of Divine Service, 
at the Pariſhioners may have notice of it, and obſerve, 
it this Petition is wont to be made by that Party who 
but of poſſeflion of rhe Benefice,though this hinders not, 
that the Party in poſſeſſion may alfo defire a Sequeſtra- 
tor the Reaſons afore named. Now the Sute being 
the Sequeſtration is to be releaſed, and the Pro- 
which are gathered, are to be reſtored to the Party 
gels the Cauſe: And it the Sequeſtrators refuſe to pay 
* ame, they are to be called to give account of the 
5 by them received, and are to be compelled by _ 
A A ccle- 
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ced the Sentence, (w 


Ecclefiaſtical Cenſures, to pay thoſe things received, in 


ſpecie, if they are extant, if not, then the real value gf 
them. And if by frivolous delays or appeals, they injug. 
ly defer the ſute, and do not give an account, the forfel. 


ture of their Bond may be ſued at the Common Lay 
(which was given at the time of granting the Sequeſtrz 


tion) if the Judge (before or to whom this Bond wiz 


taken) is pleaſed ſo to order it. Which Judge, muſt vive 
the Party grieved, thoſe Bonds and Letters of Attorney 


upon the ſame, to ſue and recover the penalty of the 


Bond, to the uſe of the Party ſogrieved. 


19. So ſoon as it 2 8 to the Judge, who pronoun. 
ether for the Defendant, or for the 
Plaiorift) that it is appealed from the ſame, the Judpg 


may in theſe Cauſes, and (if it is requeſted of him.) he 


ought immediately to put the Sentence in Execution as t 
the Charges, and Tax the ſame, and compel the Party t 


ay them in all things, like as if it had never been appealet 
rom his Sentence; and this alſo, notwithſtanding any In 
hibition which is ſerved upon him, by rea ſon of the Appea 


interpoſed from the Definitive Sentence; and this is prq 


vided by Act of Parliament, Anno 32. Hen. 8. Cap.). 
20. And although that Statute doth provide, that | 


a Cauſe of Tithes, though an Appeal be interpoſed fronf 


a Definitive Sentence, the Judge may execute his Senteng 


as to the Charges, and may Tax the Charges; yet ſezinf 


this Execution and Taxation ought to be made accordin 
to the exigence of the Law in that behalf, (that is, in t 
preſence of the Party Appealing, or in penalty of his Co 
tempt, if he be Lawfully Cited, and do contumacioul 
abſent himſelf) it is Lawful to appeal from the fame, u 
on the account of a nullity, notwithſtanding the aforela 
Statute ; and if the Judge doth exceed meaſure in 
Taxation of theſe Charges, (as when only ten pounds: 
due for the Charges, he being offended perhaps that i 
appealed from his Sentence, doth Tax them to Fol 
Pounds) alſo if the Judge doth excommunicate the?al 
whom he hath condemned in Charges, for not paying! 
ſame, without giving him any Lawful Monition (at g 

to pay the ſame; The Party condemned in the!s C14!g 
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my appeal not only from this exceſſive Taxation, (but 
fo from the ſaid injuſt Ex communication, as above) not- 
vichſtand ing the aforeſaid Statute. The reaſon is, becauſe 
in that Statute, 1t is provided in theſe words : And the 


dentence, notwithſtanding it be appealed from the Defi- 
| ritive Sentence, c. See the Statute. Therefore if the 
ſudge exceeds meaſure in the Taxation of Charges, he ex- 
eds the limits of his Commiſſion, mentioned in the ſaid 
Wy Statute. Likewiſe if the Judge doth Tax thoſe Charges 
Illegally, 7. e. in the abſence of the Party or his Proctor; 
er doth Excommunicate the Party illegally, for not paying 
Charges without a Lawful Monition, to pay the Charges 


ful to Appeal, notwithſtanding the a fore ſaid Statute. For 
gry Sta ate which is ſet forth againſt the Common Law, 
{to be ſtrictly interpreted and taken, according to the 
Letter: And before this Statute was ſet forth a Judge could 


$ tothe Charges, or Tax them; (at leaſt he could not 
compel the Party to pay them) if it were appealed from 
ils Sentence, to a ſuperior Judge; and if the {aid Judge 
Ke inhibited or forbid to proceed. For at the time of 
making this Statute, all the learned Legiſlators were of 
tis opinion touching the Charges to be taxed, or other- 
kile, what as is therein contained, would be void, (Scil.) 


n certain Conſultation held betwixt the Eccleſiaſtical 


lation of Charges, they were all of opinion, that it 


Wreſaid. Statute, 


ſuigz who pronounceth the Sentence, fhall Decree or 
Tix the [reaſonable] Charges of the Party obtaining the 


wot by Law, execute his Sentence (in a Cauſe of Tithes) 


dat the judge ſhould decree reaſonable Charges; and al ſo 
judges, and the Judges of the Common Law of this 
helm, in the aforeſaid Caſe, (via.) whether or no it 
te law ful to Appeal from an exceſſive and immoderate 


s lawful to Appeal in theſe Caſes, notwithſtanding the 


CHAP. 


ned, or before the Day aſſigned for Payment; in theſe 
aſks (as well as from exceſſive Taxation, Cc.) it is law- 


——— . 
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j 28 CHAP. VI. 5 
* "ts i fiſt Pa; 
j The hole Order of Proceeding in all C auſe leved 
| DEFAMATION. xviling 
5 , Nr. IN wont to 
f SECT. 1. Dean 
0 g . N 8 us hear 
þ 1. The word | convitii] ought to be contained in the c A 06th 
Xt 8 tation taken forth in this Cauſe. which o 
3 2. What words the Libel ouht to contain, and what ou) moves t 
be to be proved in theſe Cauſes. = the Viet 
3. It 1s not lawful to Sue diredtly in theſe Cauſes, aſit puniſhed 

a whole Tear is elapſed, from the time of uttering th felt bei 

RR, Ro OT og en becauſe 1 

4. In what caſes an Allion of Defamation may be cam ery N 

_ _menced, though a Tear is elapſed. Charity. 

5. It is lawful to Sue indiretlly in a Cauſe of De : Ane 

mation; that the Party defaming may be pronounce the Libel 

to have incurred the Sentence of ExcommunicatunWM(; uttere 

_ after a Tear is elapſed, Miiellea : 

6. Cauſes of Defamation commenced upon any Confiti reſumed 

tion, (in order to get the Defendant pronounced. hough tl 

haue incurred the Sentence of Excommunication) a duutes. | 

not to be Inſtituted at the inflance of the Party, as U ought 

other caſes, but of the Office of the Fudge promnt Uidings 

and implored by the Party grieved. = TY 

7. The Order of Reconvention in theſe Cauſes. talicions 
8. The manner of proceeding in theſe Cauſes, when ie Words 

Party defamed Sues for Defamatory words, conta fur, they 
ina famous Libel. 5 OR 
9. A Witneſs being produced in a Cauſe, if be is defa . Seein 
ed by Exceptions which are propounded again "a! or a n 
he may Sue the Party propounding them, ama C4 il, if th 
of Defamation, 5 aufe o 
5 10. The manner of drawing the Libel in the Cauſe. nithin 2 Ye 
. It. The manner of proving the ſaid Libel, h, Kit of an 
„ | 12. The form of putting Sentence in Execution, in 1 . Clarke 


_ Cauſes of Defamation. 
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t no Action cannot be commenced for thoſe words, 

(mentioned in the firſt Set. of the fourth Chapter of 
5rt Part,) at the Common Law, then may the Party 
eved, Sue in the Spiritual Court, for thoſe or the like 
wriling words, in a Cauſe of Defamation or Reproach. 
\nd obſerve that this word { Convitiz or Reproach] is 
wontto be writ in every Citation, together with the word 
Deſamationis, or Defamation] the reaſon is, (as Mr. C/arke 
us heard from more skilful Proctors) becauſe if the Plain- 
i doth not prove that the Defendant utrered words, 
which of their own nature were Defamatory, yet if he 
moves that the words were reproachful, he ſhall obtain 
he Victory: And then the Party uttering them, is to be 
juniſhed at rhe pleaſure of the Judge, confideration or re- 
ect being had to the Perſon detamed - The reaſon is, 
tecauſe theſe words were uttered out of a malicious and 
Ney Mind, and beſides, and againſt all Fraternal 
rity. ---. 8 | 
2, And although in a Cauſe of Defamation, it is ſaid in 
the Libel, that the words Defamatory were pronounced |; 
« uttered maliciouſly, and in a heat, yet if the words 
libelled are Defamatory of their own Nature, they are 
ſumed to have been ſpoke out of a malicions Mind, al- 
tough the Malice be not proved. But in the aforeſaid 
Cauſes, when it is ſued for reproachful words, the Plain- 
if ought to prove by grand Preſumptions, as Brawlings, 
Chidings, (Scil. ſuch as proceed from Malice andEnmity, ) 
that the aforeſaid malicious Words were uttered out of a 
tlicions Mind : For otherwiſe, as was ſaid before, if 
de Words uttered are not Defamatory of their own na- 
re, they ate not preſumed to have been ſpoke out of a 
JJ 55 
Seeing a Cauſe of Defamation is ſaid to be a Crimi- 
Al, or a mixt Cauſe, that is, partly Criminal, and partly 
vil, if the Party Defamed doth not commence an Action, 
* Cauſe of D den. and conteſt Sute in the ſame, 
min 2 Year from the tit e of uttering the Wotds, the be- 
kit of an Action is taken away by the lapſe of the Lear: 
'. Clarke has often ſeen ir thus adjudged, by — 1-1 

| | Judges: 
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famed (after the words are utrered) are very familiar 


* 


the Defendant intends to uſe the benefit of this Exception. 


, Ce won . CCC ; — 

For in this caſe, the Plaintiff ſeems to have remit 
hrs Injury, at leaſt he doth not ſeem to recal it to 
mind; eſpecially if the Party defaming, and the Party de. 


i ing, drinking, and frequent 
and converſant together, in eating, z ANC 
ly ſaluting each other, or other ſigns of familiarity, Bui mere pi 


tif ſha. 


a Year is elapſed ; it is expedient (at leaſt 5. Al 
Mr. Cate es it was ſo pradtited and conſulted, in a ye =_ 
ry weighty Cauſe, by the moſt learned, Forty Years ago] | ama 
that he alledge the Premiſſes, before the Cauſe be conf «A 
cluded, and refer himſelf to the Libel, the time of Corte my ; 
| Nation of Sute, the Proofs, and to the Law. Let ſom-y . : . 
our late Advocates are of opinion, that it is ſufficient a 555 
acquaint the Judge with the Premiſes, atrer the Cauſe | ow 
concluded, at the time of giving Information in the Cauſ 1 
Let the Plaintiff take heed therefore, (if it appear by th * 
Premiſes, that a Vear is elapſed from the time of utterin . P 
the words, until the time of inſtituting the Attion, 1 = 
he propound before the Cauſe is concluded. 57 = 15 
why he did not proſecute this Sute within a Year, fri Jars 
the time of pronouncing the Defamatory 1 ** 
4. Now although it W e inſpecting . Ie ap 
by the Depoſitions of the Witneſſes of the dp A | * 
time of commencing the Cauſe, that a Year is elap ed A 
twixt the time of uttering the een * - 
of the Action; ver if theſe Defamatory Words "my Eli 
ed in the abſence of the Plaintiff, he being then by 75 ml 
remote Parts out of the Kingdom; and if he Fon in ; 4 
the Cauſe, ſo ſoon as he returns, or at leaſt wit c 1 3 
after his return to thoſe Parts, or that Pariſh, in W 5 ass 
Defamatory Words are pronounced, ana 8 e e 
to be contelted in the ſame, his Action is not OY * hel by of 
Therefore if it doth appear by the eee e 
is elapſed from the time of uttering the Wor 7 „ 
the Sure is commenced, though nothing is depofcd oP) on whic 
Witneſſes, touching the preſence or abſence of 1 Wii: 5. 
tiff. Therefore to avoid the diſputes and an ee 
the Proctor ot the Plaintiff may alledge the probable Cad "90G 


ing jon that | red agi! 
'of his being ignorant that ſuch words wets uttered 42 F 
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out of the Kingdom, or in remote parts, far diſtant from 
hath Inſtituted his Action, within a year after his return to 


were pronounced: Which things being proved, the Plain- 
tf ſhall obtain Victory in the Cauſe. 


- 


Delamation, within a year from the time of uttering the 
ame, and from the time of having ſuch notice; yer 


ſd, alledging in his Libel, the Provincial Conſtitution 
vbich begins f Authoritate yt nods om. 
not entis, &c. and that the Defendant 

(id utter ſuch words, &c. that thereby 


irc, the Plaintiff muſt deſire that right gm. verb. unde 


ave incurred this Sentence of Excom- 
dunication, And Defamatory words e Cage 

king proved, (ſuch as contain any 0 

Lime, comprehended in the ſaid Conſtitution) Sentence 
o be pronounced, according to the Matters requeſted in 
e Libel, (that is) that the Party defaming hath incurred 
e dentence of Excommunication, and that he is to be de- 
Wnced as Tuch ; and the Defendant is to be condemned 


charges made by the Plaintiff, and is not to be abſolved 


We the Church, that is, until he do Penance to be aſ- 
del by the Judge, for ſtanding ſo long in the Sentence 
Itxcommunication : For the Sentence of Excommu nica- 
pronounced in this eaſe, doth afflict the Party from the 
on which the Defamatory words were pronounced, 
he Sentence pronounced in this caſe, is ſaid to be 
A chtatory Sentence of the Fact committed. But the 
-1 netion made t6 the _ (whereof mention is 5 
gal e 0 


© a & Ns OI EI WTI CN USA ares tees +, wry gy eapor wer ry ro os 


im, (vis.) that at the time of uttering the ſame, he was 


the place where thoſe words were uttered ; and that he 


thoſe parts, or that Pariſh where the Defamatory words 


5, Alſo though the Party defamed has notice of the De- 
famatory words, and doth not commence his Cauſe of 


may he ſue in a Cauſe of Defamation, after a year is elap- 


+ Linwodd. de Senken. Excimmin, 
c. Authoritate Dei patris amnipoten- 
: J tis; queritur ſi pars gravata, ſit infa: 
e incurs the Sentence of Excommuni- mata de Crimine ante prolationem 
ation, Pronounced in the ſaid Conſti - corundem werborum per Reum; an 


bh. ; | 2% Reus incideret in penam Canon, oo 
tion. And in the conclufion of this n 7 Sul. items ah 


n this Sentence of Excommunication, until he doth fa- 


N ** og 3 uenam circumſtan- 
i juſlice may be adminiſtred, and that #ie faciunt 4% menen incurrere 
te Defendant may be pronounced to henam bujus conſtitutionis, e que 

Rag nam pænitentia ſatisfacit, eleganter 
notatur in glogſe ſuper verb, quacunque 
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338 Pal 
nov made) is this; the Defendant convened ought firſt to ties 
confeſs, that he hath grievouſly offended God, by malici- Prom 
ouſly uttering Detamatory words againſt bis Neighbout; whic! 
and muſt name particularly (in the penance) the Plain- a Ca, 
tiff, and the Defamatory words themſelves , and then be pard | 
ought firſt to ask pardon of God, and afterward of the Court. 
Party grieved. This penance,or rather this ſatisfaction ta Defary 
the Church,ovght to be done either publickly in the Pariſi the Cc 
Church of theParty defamed,or of theParty defaming or ii in the 
any other place, to be aſſigned at the pleaſure of the ſudge N. in ; 
according to the quality of the Cauſe, and of the Perſom ſudge 
6. But ſeeing that in all other Cauſes, where any one i judem 
ſued, or an Action is commenced againſt any one, t or no it 
have him pronounced to have incurred the penalty of thy mation, 
Canon, or the Sentence of Excommunication pronounce ter 28 v 
in the Canon, the Plaintiffs who are grieved and injurcWM . If 
in theſe caſes, are not wont to commence their Actions di if the P 
rectly in their own Names, againſt the Parties offending ferdant 
but only as Promoters of the Office of the Judge; imploſ af + 
ing his Office in that behalf. For example, ſuch an on tf oc bi 
laid violent hands upon a Clergy-Man, for which thing H ainfth 
is Excommunicate, po faclo: Or ſuch an one kept a baus muſt 
ling and a diſturbance in the Church, for which thing, Meding o. 
doth incur the Sentence of Excommunication, 1f/s /all0WMite ame 
Or ſuch an one hath Temerarily Adminiſtred the (Goods action 5: 
any one Deceaſed, or doth obſtrudt and hinder, ſo 25 Hud in t! 
Deceaſed's Will cannot have irs effect, or ſo as the God ſo on 
cannot be priſed and inventoried, by reaſon Wera ee Sate: 
they are Excommunicate, ip/o faffo : The Parties gr1-1korly Kn 
in theſe caſes, ate not wont (if they defire that their 4d I Defama 
verſaries may be corrected and pronounced to have incullihey are 
red the Sentence of Excommunication inflicted by La umpenſat 
to commence theſe Actions and Cauſes in their own Namie Charg 
but only to promote and implore the Office of the Jud ved, no 
and Object and Article the aforeſaid Crimes wo the Def nit sort 
dants, in the name, and of the Office of the Judge Wiſin re cot 
them promoted. Upon the like reaſons therefore tr mention 
is induced to believe, that in Cauſes of Defamation, (de ma 
the Defendants may be pronounced, to have incuried tl 
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ties grieved Sue not in their own Names, but only as 
Promoters and Implorers of the Office of the Judge; in 
which caſes the effect or ſucceſs, may be cxpected, as in 
Cauſe of Defamation, otherways inſtitute4. But in re. 

gad not only at this day, but by ancient praQice of the 

Courts of the Arch-biſhop of Canterbury theſe Cauſes of 
Defamation, (inſtituted as to the penalty mentioned in 

the Conſtitution) were and are wont to be commenced 

in the Names of the Parties defamed, (big.) to anſwer 

N ina Cauſe of Defamation, and not of the Office of the 
Judge promoted, therefore Mr. Clarke ſubroits ro the Nr 
judgment of the Learned ſudges and Ad vocates, whether, So 28 
or no it be more ſafe, to commence theſe Cauſes of Defa- Rei conventi 
mation, accord ing as it is practiſed at this day, or in man- adverſus Acto- 
ter as was even now {poke in this number. rem, durante 
7. If any is cited to anſwer in a Cauſe of Defamation, , 9m 


ſendant may in the very ſame Cauſe, reconvene the Plain- dice legitime 
tif or his Proctor, though no Citation was firſt taken out, 9 
aint him. Bur in theſe caſes of Reconvention, the Par. | 
tks muſt proceed together in the con- n 

+ » * 4 | ; | 0- 
elling of Sure, Fin the defir ing one and je jiztam dividitur. Ilia ebe er 
lt lame Term Probatory, in the pro · periri ſimultaneo proceſſu, arte litis 
luction ot Witneſſes, in the concluſion, conteſtationem; bee vero ante ſit con 
ud in the pronouncing of Sentence; 4% in Cauſa, ſed proceſſi ſedara- 


8 . to, Ummius diſput. 10. n. 15, i 
ind 10 on in all things, unto the end of Jacob. Blum. . Cara, en 


ey known, and had it practiſed) f.. 122. Lanfr.c. ſepe. n. 47, quan- 
1 A 
ciel arc mutually proved, a mutual 
Ii v senſation is to be made, both as to the Penance and 
a Charges; that is, there ought to be no Penance en- 
ſudg Med, nor any condemnation in Charges on either part. 
tel pit it iSorherways, where two ſeveral Cauſes of Nefama- 
ie commenced. And obſerve, that in Cauſes of Re- 
(0 vention, though a Compenſation or 2 Compoſition 
be wade betwixt the Parties „ yer ſeeing Defamers 
* rb Law to be corrected, and are alſo by the Provin- 

: IF" enkaations, to be denounced for Excommunicate 

. 1 Bl Perſons 


tur, & n. 42, 43. 


2 judicio viciſſim 


the Plaintiff hath alſo detamed the Defendant, the De Ju eodem ju- . 


tf, 4 that is, he may give a Libel in preſence of the Plan did. or. 


the dute: And (as Mr. Clarke has com- h. 12. Alciat Drax. de reconventione 


Defama tory words, mentioned in the do habet locum reconventi) ibi trata- 
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4 Perſons, the Judge may, if he will, correct theſe Defamers — 
5 of his mere Office, at his pleaſure, 3 ü 
4 8. Now in ſuch caſe where the Party defamed ſueth for uſu 
0 Defamatory words contained in a famous Lihel, the Plain. Cau 
| tiff muſt not only propound that Article which is ſo gene. WI Pofi 
f ral and uſual in a Cauſe of Defamation, (viz:) that the upon 
A, Defendant upon ſuch a day, and in ſuch a place uttered Perſc 
; ſuch words, (Scil.) the words contained in the fimous WM ducec 
5 Libel, Cc. but alſo another ſpecial and particular Article, Defai 
1 that upon ſuch a time, and in ſuch a place, the Defendant Witn 
4 writ and publiſhed, or cauſed to be writ and publiſhed, WI ind E 
7 2 certain famous Libel, annexed to theſe preſents, [if the which 
| Plaintiff has the Libel, if not, then he muſt ſay in this ſpe- lem t 
0 cial e containing theſe following words, or the lik: WM (o] 
; words in effect, and here muſt be inſerted thoſe Defama- WM day 
4 tory words, contained in that famous Libel.) Or if the WM 7 ccrta 
1 Plaintiff has only a Copy of that famous Libel, the ſaid WM faining 
: _ Copy is to be annexed to the Libel, which is given in this Yhedu 
; Cauſe of Defamation, adding theſe words, Tie tenor of Letted, 
7 the Schedule anexed to theſe preſents, which he deſires] Defam: 
= may be accounted as read, and inſerted here.] And if thei this ( 
: Re Plaintiff proves his Intention, the Parties defaming on this ended! 
N manner are to be puniſhed with a more grievous puniſ dd in 
1 ment, than thoſe who defame only with words. dle, ar 
"0 9. Although the Plaintiff or the Defendant, may bu nary P 
3 propounded Exceptions againſt Witneſſcs, for their de II. If 
5 tence, as they pretend, containing Ecclzhaſtical Crime Witneſs 
! and Defamatory words, for which the Witneſſes are lia * Prod 
1 to be corrected in the Eccleſiaſtical Court; yer if the 2 T. 
4 | make default in the proof of theſe Exceptions, the Wit Plaintiff 
4 Eh neſſes may commence an Action, either before the ſam if the Co 
© or any other Competent Ecclefiaftical Judge, againſt th_fiſ.*0oth e; 
FI Parties propounding theſe Exceptions, in a Cauſ: of De the AQ 


mation; notwithſtanding that theParry propounding them dete pro; 
; ſaid Exceptions, doth at the time of propounding thel 
14 proteſt that he doth not propound the ſame, with an! 
| | | tent to defame the ſaid Witneſſcs, but only for his of 
Þ 30 Juſt defence in the ſaid Cauſe : Which Proteſtazion 
4 wont to be inferred at the end of the Exceptions, de; 

LE leaſt in the Acts, at the time of propounding the * daten 
1 e 10 "tion is 
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10. In this Libel is inſerted not only thoſe general and 
uſual Poſitions, which are put in an ordinary Libel, in a 
Cauſe of Defamation, but alſo the ſpecial and particular 
Pofitions following are to be added. (viz) Item, That 
upon ſuch a day and year, in ſuch a Cauſe, betwixt ſuch [1 
Perſons; M. (that is, the Plaintiff in this Cauſe) was pro- =_ 
duced in this Court (or in ſuch a Court, if the Cauſe of 
Defamation is not inſtituted in the ſame Court, where the 
Witneſſes were produced) as a Witneſs, and was Sworn 
and Examined, as appears by the Acts of the Court, to 
which the ſaid Party thus propounding, refers himſelf. 
lem that N. the Party againſt whom the ſaid Witpeſs, 

(now Plaintiff in this Cauſe) was produced, upon ſuch 
a day and year exhibited certain Exceptions, or rather 
2 certain famous Libel; ſuch a Poſition whereof (con- 
taining the effect or tenor following) is ſpecified in the 
dchedule annexed to theſe preſents : And here muſt be in- 
lrted, the Tenor of that Pofirion, which contains the 
Defamatory words. Item, that the ſaid N. the Defendant 
in this Cauſe, hath made default in proof of the ſaid pre- 
tended Exceptions, or rather of the * St Libel, menti- 
oed in the aforeſaid Pofition, or ſpecified in the Sche- 
ule, annexed to theſe preſents : And then the other or- 
linary Poſitions are to be inſerted. 3 
11, If the ſaid Cauſe of Defamation is Inſtituted by the 
Witneſs in the ſame Court, in which the Party defamed 
vas produced as a Witneſs; then after Sute is conteſted, 
nd 2 Term Probatory is aſſigned, the Proctor of the 
Paintiff may acquaint the Judge, that in ſupply of proof 
0! the Contents of his Libel, already given in this Cauſe, 
ledoth exhibit a certain Act diſpatched in this Court, (that 
b the Act diſpatched on the day, in which the Exceptions 5 
dere propounded) betwixt N. and M. (vig.) betwixt 
ſich a Plaintiff and ſuch a Defendant in ſuch a day and 
Jar; and alſo thoſe particular Exceptions themſelves, 
nd eſpecially ſuch a Poſition of them, propounded by the 
id N. (the Defendant in this Cauſe oo Defamation,) on 
W = day and year aforeſaid given into Court, and remain 
b in the Cuſtody of the Regiſter of this Court, whereof 
Mention is made in the aforeſaid AQ; And then he muſt 
*: ASS ML 1 Y 3 " alledgs, 
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alledge, that all and fingular the things and matters con- 

_ tained in the ſaid Ac, were had and done, like as is con. 
tained in the ſame, referring himſelf to the Acts and the 
Regiſtry of this Gourrt, ſo far as they make on his behalf. 

If the Defendanr in this Cauſe of Defamation, hath pro- 
ved the ſaid Exceptions, in that firſt inftance, wherein he 
propounded them, he may reply for his defence, that he 
hath proved and juſt iſied theſe Exceptions, and that he did | 
not propound the ſame, with an intent to defame the Wit. 
neſſes, who is now Plaintiff, but only for his juſt defence 
in the Cauſe; which Allegarion being admitted, in ſupply 
ol proof of the ſame, he may in manner and form afore- 
aid, exhibit the ſaid Acts, and the Depoſitions of the Wi. 
neſs by him produced, upon the aforeſaid Exceptions, 
But admit the Defendant has not proved thoſe Exceptions 
in the ſaid inſtance, yet he may prove the fame in this in. 
fiance : And if he doth prove them, he mult be diſmiſt 
wich Charges, from the inſtance of this Plaintiff, who pre- 
tends himſelf ſodefamed. But if this Cauſe of Defamation 
js not commenced in that ſame Court, in which the atore- 
131d Exceptions were given, then to prove the Libel, tha 
Act and the Exceptions aforeſaid are to be exhibited under 
the Hand of the Regiſter of the Judge, before whom they 
were given, or Elſe by a publick Inftrument, under thg 
Seal of the Judge, and the Subſcription of the Regiſter 
And ſo in all things elſe, the Defendant muſt prove as be 
fore, (Scil.) that he hath already proved the Exception 
given by him, in the firſt inſtance ; and he mul? alledg 


aue mip} 
and prove it, like as is ſhewn I touching the Exhibition pt, 7 
an Inſtrument, made upon an Extrajudicial Appeal] ed to 
vb only excepted, that if the Proctor doth deny that ſuch ein Pen, 
1 ceptions were given and propounded, the Plaintiff ug ud, the 
BR to prove it by Witneſſes, (viz.) by the Regiſter, the Alen the L 
ary, the Scribe and their Clerks, or by a ſearch. 4Mntory vy 
] obſerve, that if the Proctor in the name of his Client, ered in a 
by vertue of a ſpecial Proxy, did propound the faid f Wlickly + 
ceptions, the Defendant in whoſe name theſe Except uch of | 
were propounded, muſt not be ſued, but the Proctor viMreſence | 
Dropounded them. Therefore let the Proctor beware. Linen \ 
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wich are made upon the aforeſaid Exceptions, when the 


of the Witneſs, do make full proof againſt this Witneſs, in 
der to Juſtifie the proof of the ſaid Exceptions, in this 
Cauſe of Defamation. Admit they, do make proof, yet 


Witneſſes, whether the Party (againſt whom they were 
moduced in the firſt inſtance, or Cauſe) did except a- 
inſt them or not, at the time of their being produced 
v prove thoſe Defamatory Exceptions. 

12. In order to get the Sentence put in Execution in 
Witis Cauſe, the Party who gets the Sentence, muſt cer- 
life and exhibit a Citation, accuſe the Contumacy, and 
make requeſt as is ſhown ¶ touching the manner of put- 
ting the Sentence in Execution, the 3 Cauſes ] until 
jou come at theſe words [and then a Monition is to be 


[ainfſt whom Sentence is pronounced] to be called to 
pear upon ſuch a day, to ſee Penance enjoined him, and 


liſted to pay the Charges, and ſo on according to form. 
Which Petition the Judge grants; and if the Monition is 
recuted upon the Party in due time and place, and is 


lilty of his Contempt, at leaſt he cannot be admoniſhed 
0 the ſame, (the reaſon is, becauſe that although Pe- 
ance might perhaps be enjoined in Penalty of his Con- 
pt, yer the Party not appearing, he cannot be admo- 
id to perform the ſame) but he is to be Excommuni- 


tn the Defendant to do Penance, for uttering theſe De- 
Matory words: (vig.) If rhe Defamatory words were 
tered in a publick place, then the Penance is to be done 
Wilickly : Though it is wont to be done in the Pariſh 


Linen Veſtments muſt not be put on, as in Cauſes of 


* 


Cauſe depends betwixt other Perſons, and in the abſence 


the Party defamed may except againſt, and reprove thoſe 


mnted ] inſtead of which words, the Party obtaining the 
Fntence, muſt deſire the Judge ro decree the Party 


Wi receive this Penance , as alſo that he may be admo- 


fought into Court with an Authentical Certificate, if the 
ty doth not appear, Penance cannot be enjoined in Pe- 


az in Penalty of his Contempt: And if he appear after» . 
ud, the Judge may (at the Petition of the Plaintiff) - 


urch of the Party defamed, in time of Divine Service 
preſence of the Party, (if he thinks fit to be preſent ;) 
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Correction. But if theſe Defamatory words are uttered 

in a private place, then the Penance is to be done in the 

' Houſe of the Party defamed, or in the Houſe of ſome hone 

Neighbour ; and the ſaid Penance is wont to be enjoined 

on this manner: The Party defzming muſt ſay publickly 

that in ſaying ſuch and ſuch words, (Scil. thoſe words 

. . which the judge has pronounced in his Sentence, were 

| ſpoke) he hath defamed the Plaintiff z and therefore hi 

muſt firſt beg pardon of Almighty God, and then of thy 

Party defamed, for uttering theſe words. This Penan 

being ordered and enjoyned on this manner, the Judge af 

the Petition of the Party defamed, muſt admoniſh th 

Party defaming, to perform the ſaid Penance on ſuch 

day, and to certifie under the Miniſter's Hand, (and th 

Hands of thoſe who were preſent at the time of doi 

this Penance,) as to the manner of performing the ſe 

on that day; or elſe ro appear upon the fame day, tot 

, himſelt Excommunicarte, for not doing according to ſug 
Monition. * ͤͤ Rs | 
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CHAP. vil. 


the whole Order of as in them. 
SECT. . 


what it 18. 
2. What things are contained in this Double Querete, 
and the form of it. 
3. The manner of Executing this Double Querele, and 
what things are to be done by the Party who is pre- 
ſented to the Living. 


if the Biſhop cannot be Cited. 

5. In what caſe the Part Mabel js not bound 10 ex. 
pect the time aſſigne the Biſhop to Deliberate, as to 

the Inflitution. 

6, The form of Crithing the Double Querele.. 

7. The Petition of the Profter, in order to get the Filer 

his Decree, when the Double Querele is returned, if 

the Biſhop appears nor. 

v. The form of the Oath to be taken by the Miniſter, to 

be Inflituted to the Living. 


the Biſhop doth appear. 
10, Of 2 Double Querele in ot ber gute 
it 4 Third Perſon may come in * his Intereſt i in theſe 
Double Quereles. 


0f Dauble R.O ER E LES. Their Difference, and 


1, Of a Double Querele in a Cauſe about a Beagles, 


4. The manner of obtaining a Citation Viis & modis, 5 


9. The manner of proceeding in this Double Wercle if 


IE 
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1 Gall. l. 1. TF a Chis is preſented to a Church T and doth ex. 
; 1 9 45 14 hibit this Preſentation before the Biſhop of the Dioceks 
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2. c. 28. vide Or his Vicar General in Spiritual things, who has power tot aten 
tracl. de jure inſtitute, and doth requeſt to be inſtituted by him; if the plain 
2 % % Biſhop doth refuſe to inſtitute and admit him, he mf t 
"Sn . 5 complain thereof, to the Official of the Arches, or to tie ep, 
art. 2. n. 2, Judge of the Court of Audience, which Judges are wont able ( 
pag. 585, to ite back to the Biſhop in form of Law; to the follow: the d 
5 ing Effects, and that Reſcript is called a Double Querele, n to 
ee 2. The Double Querele is * to be drawn in the name in cor 
lapſum 23. the Judge, who grants the ſame, and muſt be direfted Y do, 1 
dier. juxta An ordinary Citation is directed, and this Double Quere rt thar 
conſtitut. Zc- muſt firſt contain briefly theſe things, (v:2.) That ſuch : 4dmill 
date 4ngit- one being preſented to ſuch Benefice now vacant, hath dub O 

5 dine ft fired Inſticurion, and the Biſhop hath refuſed to admit hi the 
inſlitutus, an- Then ought to be inſerted, not only the Monition, but ali il to be 
ne decurjum the Citation and an Inhibition as follows. (via.) Firſt, T The . 
corundem die- Biſhop or his Vicar General (who hath power to Inſtitut! is c 
. Cane 95. muſt be admoniſhed to admit and inſtitute N. the Per de Arch 
pteſented to ſuch a Church, within ſuch a time, (to wii ο ma) 

within nine days, or ſometimes within fifteen days; th Cauſe « 

of which days, (if nine are appointed, ) or five, (if oft Canon 

are appointed.) are wont to be aſſigned, the Judge, (tro oitainir 

whom it is complained) for the firſt Peremptory Ten mit, i: 

and three or five for the ſecond, and three or five ion and 


the third Peremptory Term, and a Canonical Mock the 
tion: Which days being elapſed, and the ſaid . N to tl 
being inſtituted, nor Juſtice being adminiſtred, the Bill 
muſt be Cited to appear in Perſon or by his lawful P 
cor (who is ſufficiently inſtructed) upon the tenth ſu! 
fifteenth day, after the Execution of this Double Que ter Jus 
(if it be a Court Day) or otherways upon the next ( Gerele, 
Day, (as in an ordinary Citation) and alledge and f the Inh 
a reaſonable and lawful Cauſe, if he hath or knows WW <xecute; 
why (for this his negle&, and the not adminiſtringNclented, 
Juſtice) the right of inſtituting and induQing the Min, muſt 
ſo preſented, may not occur to the Judge who grants di? may be 
Double Querele, and why the Miniſter thus pre\chtepared t. 
may not he inſtituted and inducted upon his Mas: — ſub 
e e | admitted 


* Run 7 91 5 » A p, . 7 
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e Biſhop and his Vicar are alſo to be inhibited, that 
u this Double Querele depends undetermined, they do 
attempt to do any thing, in prejudice of the Party 

mplaining, under Penalty of the Law. It is very ne- 

icy that this Inhibition be made; for ſometimes the 

hop, or the inferior Judge, after the Execution of this 

Muble Querele, and before it be returned, (at leaſt be- 

the day of appearance) doth admit another Clergy- 

un, to the great prejudice of the Party complaining, 

in contempt of the ſuperior Judge. Which thing if 

xy do, they are ſaid to have committed a greater con- 

mot than if they did it, where no Inhibition is: And ſuch 

| Admiſſion being made, (after the Execution of this 

ble Querele, and after the aforeſaid Inhibition, grant- 

by the Judge who grants this Double Querele) is firſt 

ll to he revoked, and to be declared as null, and inva- 

| The Arch-biſhop alſo, (whoſe Juriſdiction and Au- 

my is contemned in this caſe,) and likewiſe the Official 

the Arches, (as appears by the antient cuſtoms of that 

n) may proceed againſt the Biſhop thus attempting, 

4 Cauſe of contempt, and may correct him at his plea- 

, Canonically; yea although the Perſon preſented, 

obtaining this Double Querele, were found altoge- 

t unfit, in reſpe& of his Converſation, his Manners, 

lion and Doctrine. But the puniſhment and corre- + E 
n of the Biſhop f oftending in this caſe, is wont to he von poteſt ab 
ed to the Arch-biſhop himſelF. * 
In order to get this Double Querele Executed, the i iretiũ 

7 preſented muſt procure ſome Literate Perſon to ad „ ipſe Archie. 
Will che Biſhop, to inſtitute the Perſon preſented, ropiſcopus ſit in 


erelz, and alſo to Inhibir him, according to the Te. 5. l. 1. wg; 


the Inhibition therein mentioned likewiſe: Which cio ordinar. 

| executed within three days, the Miniſter who was n. 6. u6i gle. 
elented, muſt go to the Biſhop, and with all due Re. f. P. P. in 
ic, muſt defire that he may be Inſtituted, and that aden *ſequi- 
It; may be done him; and muſt offer himſelf ready h Ugolings 
Mepared to Subſcribe the Articles of Religion, (which de Of. & pote- 
Ilually ſubſcribed by the Clergy, at the time of rheir/:e0:/copic.2. 


Fzmitred to Eeclehialtical Benefices) and to take they, elde, 


chiepiſcopi cen- 


iniſter Juſtice, within the time mentioned in the Dou-euinia ve“ 


Oa thoficialibes. 
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Oath of Supremacy ( 15 bebe to the Statutes of f 


quired in this caſe. And this the Party preſented mult 


moſt Doors of the Biſhop's Palace, or of the Houſe vl 


_ dral Church of his Biſhoprick. 


cured, he doth refuſe expreſly to inftiture the Perlon 


uy immed 
þ Party p 
the Dout 


Realm, ſet forth on that behalf) and of his Canon 
Obedience to the Biſhop, or any other Lawful Oath, 


at two times more, within the time preſcribed, (vir. ) yp the Biſhc 
each third day (if nine days are appointed,) or upon! Atute, Al 
fifth day (if fifteen days are appointed for the Infticurid bim t 
at leaſt, if he can have the preſence of the Biſhop, if N F 


cannot, then he muſt make a Proteſtation hereof, and 


ueſt Witneſſes to give their Teſtimony upon it: Ad“ Tbe . 


the Biſhop within the time aſſigned, takes no care to ii © his 
tute the Perſon preſented, then theſe deliberatory d on the 
being elapſed, the Perſon preſented muſt take care tl day of 1 
the Biſhop be Cited according to the Tenor of the H rp to in 
Double Querele. TT! ch the l 
4. If the Biſhop doth abſent himſelf from the Mana allo 
ry, or rather is hindered by other urgent Aﬀairs, fo 3; en what 
Mandatary cannot cite him; the Mandatary mult fign W 4 ad! 
2 all due Reverence) to thoſe of the Family of . © © 
iſhop, that he hath a Citation, (viz.) a Double Que. 10 the 

at the inſtance of N. the Miniſter preſented to fuch a s Fre 
fice, to execute upon the Biſhop, and mult defire tat Preſente 
may come to the Speech of the Biſhop ; which if he d 1 
not obtain, the Perſon preſented muſt expect that 7 acc 
which was intended for the Biſhop's appearance, it ing mh moniſ 
he had been Cited, and then get him called, and iH n the ti 
doth nor appear by his Proctor, nor ſatisfie the Content: * Jul 
the Double Querele, a Citation muſt be Decreed 2844 4 175 de 
him, vezs & modzs, as in other Cauſes; but before the . tot 1nſt 1 
is executed, a Petition muſt be made by the Mandat and tb 

to the intent that he may have acceſs ro the Biſhop 4 laſtity 
execute the Mandate upon him perſonally, and it he- a. appea 
not ſo do, then the Citation is to be affixed to the o mul 


, and in 
iced and 
b, now br 
Mounced f. 
t of Inſtit 
in throug 
Acauſe the 


the Biſhop reſides, or elſe upon the Doors of the C 

5. If the Biſhop is admoniſhed by the Mandatary, 
requelied ro adminiſter Juſtice, and admit the Perion 
ſenred as above, and after the aforeſ1id Mandate 1s 8 


ſen 
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ned, or to admit him; then the aforeſaid Mandatary 

py immediately cite the Biſhop to appear as above, and 

I Party preſented is not bound to expedt the time given 

the Double Querele, + that is, he is not obliged to g0+ Ino vero ca- 


Fate, are Elapſed; . the reaſon is, becauſe time was expreſe p 

ten bim to confider of it, and he by expreſly refuſing to Term lf pov 

der of it. | | teſt obtinere 

J The Mandatary ought to certifie the Party compla in- 1 2 

or his Proctor by Letters, or by a Subſcription indor: at, dec 

x day of the Execution of the Monition, made to the in Can. 

ſhop to inſtitute the Party, but alſo as to thoſe days, in95 - 

ch the Party preſented did defire himſelf to be inſti- 

el, alſo on what day he cited the Biſhop to appear, 

| on what day he inhibited him; and if the Biſhop re- 

th to admit the Party preſented, the Mandatary ought 

lewiſe to certiſie that. „„ 

5, On the day aſſigned for the Biſhop's appearance, the 

kintift s Proctor muſt exhibit his Proxy for N. the Clergy- 

n preſented to ſuch a Benefice, Cc. and bring in the 

ginal Mandate, with a Certificate indorſed thereupon, 

| muſt accuſe the contempt of M. V. the Biſhop, who 

z admoniſhed to inſtitute my Client, to the Church of R. 

thin the time ſpecified in this Mandate, and to admini- 

thim Juſtice, or otherwiſe to appear on this day, in 

Is place, to ſhew Cauſe, why through this Neglect, the 

Wit of inſtituring the ſaid N. ought not to accrew to this 

un, and the Judge thereof: And ſeeing he has not taken 

& to inſtitute the ſaid Plaintiff, nor to adminiſter Juſtice, 

[0 appear, nor to alledge any Cauſe; here fore ths 

Kor muſt defire that he may be accounted Contuma- 

, and in penalty of his Contempt, that ir may be pro- 

nced and Decreed, as is mentioned in the ſaid Man- 

„ now brought into Court, (that is) that it may be 

nounced for the Juriſdiction of this Court, and that the 

It of Inſtitution, E7c. doth accrew to the Judge of this 

an through the Neglect of the Biſhop. Then the Judge 

cauſe the laid Biſhop to be called three times F 
| al; 


the Biſhop, nor to cite him, after the days aſſigned to ſu quo Fpiſco- | 


rute, doth refuſe the time given him to deliberate or ſentarum, po- 


| on the back of the Double Querele, not only as to 28 diem, 
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fr and if he doth not appear either by himſelf or his Prog Wh other © 
5 the Judge muſt pronounce him contumacious, and in lfſſdged by 
nalty of his Contempt, he muſt pronounce the right of $2boye, 
3 ſtituting N. to the ſaid Rectory, to be devolyed to Here) fi 
J Court, through the neglett of the Lord Biſhop, and mi Ned is t. 
g decree the ſaid N. to be inſtituted to the ſaid Church, I erved): 
. that the Ordinary of the Place, (vis.) the Arch- dead de Biſh 
| ſhall be commanded to induct him. In theſe caſes, them (i 
. aforeſaid Call being made, the Judges are wont to EH by he w. 
; the Miniſter preſented, to the examination of the Mitbe is n. 
4 Biſhop, that if he finds him capable, he may write bach ding he 
5 the Judge, in order to have him admitted: Then a B egen fe 
1 muſt be entred by the Miniſter to be Inſtituted, to h emned 
Sn: harmleſs the Judge (who inſtitutes him) by reaſon of op. E 
| Inſtitution, according to the uſe of the Regiſtf; :1MMexforeſzi 
. and the like Cauſes, it hath been uſed (time our vi mi efce in 
ö that the Letters of Inſtitution are to be paſſed undet Hur to tak 
; Seal of the Judge, and to be delivered to the Party, Wt the Ch 
15 a Mandate is to be decreed to rhe Arch-deacon of e Alled; 
N Place, for his Induction: Which Arch-deacon is u nted, 2 
i YG and ought either Perſonally, or by his Official, really MM, is won 
þ1 | actually to induCt the Miniſter inſtituted to this Beneſſi f and t 
1 and give him real poſſeſſion of it. : to his C 
- ö S8. Now the Miniſter preſented to a Living, before e the Bif 
—..: I 1s inſtitured, ought firſt to take the Oath of SupremiMWb pronoy 
=o mentioned in the Act of Parliament, and then he og ulty of th 
Subſcribe the Articles of Religion, mentioned in he WMother Mi 
Statute, and then he ought to Swear Canonical Ovedicn b vont t 
1 theArch-biſhop of Canterbury, and( if he beaVicarhc o eth, and 
1 alſo to Swear, that he will keep reſidence in his Vic r 4 Ckrpy-m 
9 9. If the Biſhop doth appear, and doth alledge {uſt Wntroverſy 
4 EZ ent Cauſes, why he did not admit the Minifter pics the Party 
| as for Example, becauſe the Church is already full Mr of the f 
B reaſon of another Incumbent ; or that the {aid Mini on of 
30 infamous, vicious, ſymoniacal, or one unlearned, ſo 35 tnaaiſe theſe 
= cannot give an account of his Faith in the Latin Tos they on, 
4 or that he hath another Benefice, much exceeding the huge, un 
1 ving in Conteſt, in value: Then they muſt proceed in WW of theſe / 
w— bufinels, as in other ſummaryCauſes, and both Fartics be Biſhoj 
| reply, giveDuplications, and except againſt cheWitneliW (who to 
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Aged by the Biſhop, are not prov d, ir muſt be pronounced 
ove, (by the Definitive Sentence, or the Interlocutory 
ere) for the Juriſdiction of the Judge and the Party pre. 
red is to be Inftituted, (the remiſſes before ſpecified being 
ſerved)and the Biſhop is to be condemned in Charges. But 
e Biſhop doth prove the Premiſſes objected, or any part 
iſthem (in order to ſtave off the Intention of the Plaintiff) 
wy he was not obliged to Inſtitute the ſaid Miniſter, and 
ut he is not contumacious for not Inſtituting him,(notwith- 
Winding he were ad moniſhed as above) then Sentence is to 
keiven for him, and the Miniſter fo preſented, is to be 
mademned in Charges, which are made on behalf of the 
op. But if the Biſhop will not conteſt, nor defend 
k: aforeſ2id Sute, the other Clergy-man, (who poſſeſſes the 
krefice in controverſy, or is perhaps preſented to it,) is 
nt to take the Sute upon him, and appear and alledge, 
lt the Church is full, in reſpect of his Perſon. Bur if 
ki: Alledgments are given on the part of the Miniſter 
ſented, and not of the Biſhop, the Judge of the Que- 


alf and that the right of Inſtiruting is devolved to him, 
{ to his Court, (if none of the Premiſes obſtruQ) be- 


o pronounced: Yet theſe things ought to be done, in 


other Miniſter who is thus preſented to the Living al- 
b wont to take this Sute upon him, yet if the Biſhop 
aſeth, and if he gives a ſufficient Mandate for it, 
Ckrgy-man (who is alſo preſented to the Benefice 
wnttoverſy,- and who intends to oppoſe the Admiſſion 
the Party complaining) may Fee a Proctor, in the 
Is of the Biſhop, to alledge thoſe Cauſes againſt the 
dito of the Party complaining : And in this caſe, 
aſe theſe things are alledged in the Name of the Bi- 
they ought not to pronounce for the Juriſdiction of 


gel theſe Alledgments. But obſerve, that if the Cauſe 
the Biſhop hath refuſed to admit the aforeſaid Clergy- 
„ {who took out the Double Querele) be this, FR) 
that 


& is wont firſt to pronounce for his Juriſdiction in this 


le the Biſhop hath alledged no Cauſe, why it may not 
ulty of the contempt of rhe ſaid Biſhop. And though 


Judge, unleſs in the event of the Proof, or non pro- 


Pocher Summary Cauſes: And if in the end, theſeCauſes <4 = 
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The PraGice of the 


ate preſented to one and the ſame Benefice, 


purge his Negligence, ought to make an Inquifition abo 
the right of Patronage; and he is altogether neglipent, 
while the Church is vacant) two Miniſters are preſente 
to the Living, and the Biſhop doth not proceed to an In 
fition. But if it doth appear to the Judge, (to whom it 
complained for Juſtice as above) that the ſaid firſt Cle 
man, thus complaining, ought not to be admitted, by rg 
ſon of his Incapacity,or other DefeCts,if the ſecond Clerp 
man (exhibiring his Letters of Preſentation, 
in controverſy, and deſiring to be admitted to the ſam 
is found capable, he is to be admitted by the ſaid Superj 
Judge, and is not to be committed to the Biſhop : Bec: 
that in this Vacation, through the Negligence of the Biſhg 
the right of inſtituting doth accrew to the Superior Tudg 
But admit no Cauſe can be objected againſt the firſt C 
gy-man, as to the ability of his Perſon, and 


to have his Admiſſion to the ſaid Benefice, 


this caſe, ought not to admit either of the Clergy-m 
although nothing is objected againſt them, becauſe tl 
are preſented by diverſe Patrons, but he ought to proc 
in the buſineſs of Inquiſition, as to the right of Patronay 
and then Inquiſition being made, the Judge ought to 2dt 

that Clergy-man, for whom the Verdict is given. Lat 
The aforeſaid Clergy-men ought to take care reſpective 
that they exhibit their Letters of Preſentation to that 
ving in controverſie, within fix Months from the time 
its being vacant, leſt perhaps the ſaid fix Months be 
elapſed, the Biſhop (ro whom by reaſon of the lapis 
that Term, the Collation of the ſaid Benefice doth belo 
do come in for his right, or another third Perton, to wi 
the Biſhop hath given the Living, by the lapſe of the le 
For in this caſe, fix Months from the Day oi the Living 
eoming vacant, is ſufficient to make the Tim Lao 

| Kut 


the Negligence of the Biſhop, alledging no Cauſe, Cc) 
be pronounced for the Juriſdiftion of the 
Judge, and admit that one of the Clergy men doth in 


that anotber Clergy-man 1s alſo preſented to the ſaid 80 TT 
nefice, this Cauſe is not ſufficient, and concluding, { ; 
to excuſe the Biſhop's Negligence. For if two Clergy me 
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Patron or Patrons have or hath not preſented within thoſe 
fix months, For it is not ſufficient for a ſecond or third 
Clergy-man to come for his Intereſt, in a buſineſs of dou- 


fiſt Clergy-man, who was firſt preſented, do alledge that 
he was preſented, but he ought ro exhibit his Letters of 
befentarion, and defire his Admiſſion and Inſtitution, and 
then the time doth not lapſe. _ | 


10. Likewiſe alſo the Official of the Arches, or the Au- 
I {ior of Cauſes of the Court of Audience, may write back 


tion to the next of Kindred who defircs it; or doth re. 
ue to revoke an Adminiſtration, which is illegally gran. 
kd againſt the Law and the Starute ; if chis Petition be 
ade upon three ſeveral Court days, and that it may be 
line inſtantly, the aforeſaid Superior Judge may write 
„co the Inferior Judge, by way of Double Querele, 
pe manner and form as in the following caſe. It a Judge 
| (NW remote parts, or the Biſhop of any Dioceſe, or his Otti- 
go, ot any other Ecclefiaſtical Judge, doth aſſign to hear 
g ence in any Eccleſiaſtical Cauic, for four or mote 


(Ou 


een days together; and ſhall be informed by the Party 
roc (elires the Sentence, as well in matter of Fact, as in 


008 Law, and yer the Inferior Judge, will not, or doth 
a defer to pronounce Sentence, either for the Plain- 
Lai or the Defendant, though be be often called upon, and 

ted very earneſtly, and ar ſeveral times to do ir 

at UW.) three ſeveral Court days, either of the aforeſaid 
kgs of the Arches, or of the Audience, may at the Pe- 
un of the Party grieved, write back, by way of a dou- 
Getele, wk admoniſh the Inferior Judge to Pro- 
Ince Sentence, and Adminiſter Juſtice, within ſom con- 
dent time, (viz.) within fifteen days, as above, or 


att day after the Execution, &c. ( cording to the 
ſute of the Judge, from whom it is complained) 


michſtanding the dependance of the aforefaid ute, the 


lle Querele, commenced againſt a Biſhop, or that the 


mays be muſt be Cited to appear upon he fifth, ixth | 


7 #15tf 


ly way of Double Querele, + in any other Cauſe, where + Marrinti 
juſtices denied, not adminiſtred or delayed; to wit, if Specularor 
te Inferior Judge doth refuſe, or injuſtly defer to prove verb. & quan- 


Will exhibired by an Executor, or to grant an Admini- 7 


” uſq, ad n. 1224 
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from the Court of the Judge, (to whom it is complaing, 
Scil. the Superior Judge) to ſhew cauſe, why (by te. 
ſon of his negligence, in not adminiſtring Juſtice,) tha 
right of proceeding in the ſaid Cauſe, (according to the 
Acts, and things done before the faid Judge, at the tin 
bo” of Executing the ſaid Double Querele,) and the right c 
1 Pronouncing Sentence, may not be devolved to the {ai 
| Court, and the Judge thereof: And it muſt be procecde; 
in all things, as above; that is, if the Inferior Judge bein 
Cited and Admoniſhed, doth not appear, nor doth alledg 
any concluding Cauſe, why he hath not done the Premiſſe 

| contained in the Double Querele, he is to be pronounce 
Contumacious, and in Penalty of his Contempt, it is: 
be pronounced for the Juriſdiction of the ſaid Superic 
Judge, and it is to be proceeded in the Cauſe, accordin 
to the former Acts, and as is uſually proceeded in th 
_ aforeſaid Caſes, about the proving of à Will, or gtar 
ing of an Adminiſtration z and then a Monition is to 
decreed, (when it is complained for the not Pronounci 
Sentence) as well for the Proceedings, as againſt tl 
Party Querelate, that is, the Ad verſeſ Party; to appear 
ſome day, to ſee further Proceedings made in his preſen 
according to the form of the former Acts, and elpeci: 
to ſee and hear a Term aſſigned, on which Sentence m 
be pronounced, and to ſee Sentence pronounced on th 
Term. If the Party Cited doth appear, and if the Pt 
ceedings are tranſmitted, they muſt proceed as in oth 
Cauſes, according to the form of the former Adds, bef 
the Judge to whom it is complained : But if the Ade 
Party appears not, he is to be Excommunicate for! 
Contempt, thoſe things being obſerved, which the L 
requires ſhould be obſerved in that behalf. Likewilk 
2 Judge and a Regiſter, do not take care to tranſit 


; x | l l i. In 2 0 

|] | Proceedings, according to the Monition, they are to J 

© 2b Excommunicate, nay. Cauſe of Appeal. Let obſer 2 
that if the Party complaining, doth defire expedition eth d 


the Eauſe, and doth juſtly ſuſpect, that his Adver! 
(with intent to woes the Sute) will not appear, * 
will rather undergo the Sentence of Excommunicat! 
and will perfiſt in the ſame, forty days together, be f 
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Citation againſt the Adverſe Party, to ſee Proceedings 


tend to proceed according to the former Ads, and alſo to 
the Pronouncing of the Definitive Sentence, incluſively. 
Þthis caſe of Citation and Intimarion, the Judge may pro- 
ed, and pronounce Sentence, in Penalty of the Contempt 


iſc the Superior Judge, may at the inſtance of the Party 
Irieved, write back, by way of a Double Querele, if 
1concluding matter, or Allegation is given by the Plain- 


is often called upon, and requeſted inſtantly, (and that 
pon three ſeveral Court days, to admit the ſame) doth 


|, by aſhgning to hear his pleaſure from one day to ano- 
auer, upon his Admiſſion thereof, and ſo doth juſtly de- 
0 be Sute, the Party thus grieved, may alſo appeal 


id ex pence, the Parties grieved in this Caſe, do chooſe 
ither to obtain a Double Querele, then an Inhibition; be- 
ing and hoping that the Inferior Judge will admit the 
Matter, or Allegation, and adminiſter Juſtice, and pro- 
punce Sentence, rather than the Cauſe by means of this 
kuble Querele, ſhould be tryed before the Superior 


Ik his due Fees, which are due to him for the Proſecu- 
in, and diſcuſſing of this Cauſe. For in a Caſe of Dou- 
| Querele, if the Judge is admoniſhed to adminiſter 
ice, and doth do ir, upon ſuch Monition, the Proceed- 
are not to be tranſmitted, but it is otherways in Cau- 
r „ 
ti. In a Cauſe of a Double Querele about a Benefice; 
did Perſon may come in for his Intereſt, as is ſhewn at 
Firſt Chapter, and Firſt Sect of this part, at the 
een Number. 


E 2 CHAP. 


wa clauſe of Intimation inſerted(in the aboye mentioned 


made, according to the form of the former Acts,) that if 
ts Patty Cited doth not appear, then the Judge doth in- 


of the Party Cited, and the Proceedings are valid. Like. 


if, or the Defendant, and the Inferior Judge, (though 


t admit the ſame, or doth injuſtly defer the Admiſſion of 


hom this delay, as is ſhewn in Cauſes of Appeals: But to 


ge; by reaſon whereof the {aid Inferior Judge would 
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CHAP. vil. 


The manner of Proceeding in the Buſineſs called thi 
RIGHT of PATRONAGE, 


SECT. l. 


1. What the Right of Patronage is. 
2. The reaſon, manner, and order of the Biſhop's appoin 
ing a day to proceed in this Buſineſs, and a Mon 
nition againſt the Patrons, and the Clerks preſente 
and the whole order of making preparation for t| 

_ enquiry about this Buſineſs. 2 
3. The tenor or effect of the Articles which are to le a 
_ miniftred in this Buſineſs. EI 3 
4 Ihe manner of Proceeding in the ſaid Buſineſs 1 
quiry at the time of the return of the aforeſaid Ci 
tory Mandate. 


* 


FE Right of Patronage is a power (belonging tot 
. Patron for certain Cauſes) of preſenting to the! 
ſhop, a Miniſter to be inſtituted to an Ecclefialtica! Off 


+ Ita Lancellot. Aliter vero deficiunt or other Benefice become vacant. 


Rochus de Curte tract. de jure patron. _ 2 If two Patrons ; have p reſent klented th 
c. I. n. 14. Anton. de Butrio let ur. Clergy men to the Ordina Iv reſpetll Wn his or 
ad tit. de jure patron. n. x, Conf. Fob. Iy, and theſe Clergy-men do inbiſt Kt of the « 
Nicol. Delphin. tract. de jure Pat fon. n. have their Admiſſions and the Bil | tan | 
23. Beſold. diſſert. de patrocinio G zr: g dect Bote 
Nr by admitting the one, doth teh lter or 
bother; he that is rejected, or at  Clergy.r 
his Patron hath an Action againſt the Biſhop, (not in Wh Monies 
Ecclefiaſtical Court) but at the Common Law ; and bis name 


lireckly, ( 


bring a Quare impedit, or the like Action againit 
| „ Thetef deffce) tc 


KP | 8 8 , t 
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!Thersfore in theſe caſes, the Biſhop is wont to decree * 


icht of Patronage 3. that is, the Biſhop is to appoint 


tr the Proceedings made in this buſineſs, according as the 
Law requires; againſt which day, the Biſhop muſt take 


kt here mentioned, (Seil.) to be preſent at the day 


| 
bn b decreed againſt all who have, or pretend to have 
os T right or intereſt in the ſaid buſineſs, that they be pre- 


kit on the day and place aforeſaid, to propound their In- 


| the appearance of the ſaid Perſons ſo Cited, as well in 

eral, as in ſpecial. Articles are alſo to be drawn, 

ich are to be enquired upon, by the Parties Sworn; 
It the publick Edict is to be affixed to the outermoſt 

hors of the Church in Controverſie, in time of Divine 

Rice. | 23 ribs | 


aſt, to the Church ef N. at the laſt Vacation, as alſo 
the two or three Laſt times, of the ſaid Living being 
Kant, dem, Whether or no the Perſon or Perſons who 
blented the laſt two or three Vacancies, have preſented 
in his or their own Titles, Item, Whether or no ei- 
Kt of the Clergy-men preſented, be noted, or ſuſpefted 
I ny notorious Crime, as of Hereſy, Symony, Perjury, 
ltery or Drunkenneſs. Item, Whether or no either of 
Clergy-men now preſented, hath given or promiſed 
Monies or reward by himſelf, or by any other Perſon 
Us name, or by his conſent or approbation, directly or 
ttly, (in order to obtain a Preſentation to the ſaid 
Mice) to the Patron thereof, or to any other who 

work bod 2 2 bath 


4 


gell in that behalf, if they have any: And againſt the day 


; The Articles are theſe : Firſt, who hath or did pre- 


Same are 4 
5 Je ok. Opinion, Tha 

lat it ſhall be proceeded in the buſineſs which is called the the Biſlzpe now 

F” 7 DO: adays will be 

certain day, to tit in the Church which is vacant, and eaſily drawn to 

muſt decree a Monition againſt the Patrons who preſent, eratifie one of | 


12 e r the Clarks or 
nd the Miniſters. that are preſented to be preſent then, to eee 
than the ot he 
a d Infiitute 
are, that fix Clergy-men, and fix Lay men (who are | Cong 1772 
| 4 « N b- * e * 14 
ſeichbours, or live near the ſaid Church) be Cited to the IN 
| vin 0 Impedit; ſo 
in place aſſigned, to take the Oath of making a faithful char quod dj- 
aquiry, upon certain Articles, then and there to be ad- cunt de jure 
girilired to them, touching an enquiry about the Rightptena s, i 


a * © ol » & 7 
ut Preſentation to the ſaid Benefice. A publick Ed ict is alſo 2 


uſe, 
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hach preſented the aid Clerk, or procured him to be 


a faithful enquiry upon the Articles then miniſtred, 21 
in their Verdi, or Judgment, upon the fame day, or! 


the aforeſaid Jurors, or Enquirers, do return their Verdi 


laid Articles obſtruct) is to be admitted. And here it 


Statute Laws of this Realm, be preſent at the time of 


for the proof of the Law, about the right of Preſentat 


„ 
4. The aforeſaid Mandates, as well againſt the Clergy 
men, and the Lay- men, as alſo againſt the aforeſaid Per 


ſons, as well in ſpecial, as in general, ought to be duel The whe 
and authentically certified, (vig.) either by the perſona] 
Oath of the Mandatary, or by an Authentical Certificate 
authentically Sealed, and writ on the backs of the afore 
ſaid Mandates; and the Parties Cited, as well in ſpeci; 


as in general, being publickly called, and appearing, 
muſt be proceeded in the ſaid Buſineſs, in their preſens 
and in Penalty of the Contempt of the Parties who do ni 
appear; they being firſt pronounced Contumacious, 2 
cording to the Tenor of the aforeſaid Mandates, and tt 
Lay-men and the Clergy-men, are to be Sworn to mal 


publickly read, and delivered to them, and of returnit 
the Cauſe be dubious, within two or three days; and 


that ſuch a Patron, or Perſon preſenting was in poſſeſſ 


of the Right of Preſentation, at the time of the laſt Va * 


tion, the Clergy - man of this Patron, (if none of the aſo 


to be noted, that the aforeſaid Patrons, are wont to t: 
care, that Advocates, and thoſe who are skilled in 


cuting the aforeſaid Inquifition, to inform the Conſcien 
of the Jurors ; and to exhibit, at leaſt to ſhew theſe 
8 the Inſtruments, and all manner of Eviden 


[ART VI. © Ecclifraſtical Courtr, 


The whole order of Procoedis gift TEMER ARY 


| 8 E C T. I. 


1. When and in what caſe this Alion doth lye, and when 
an Attion of Detinue doth lye, and what words are 
moſt fit to uſe in the Articles given in this Cauſe, 
2. What things are neceſſary and preparatory to be done, 
before this Action be begun, in a Cauſe of Temerary 
Adminiſtration. RY 

4. The Tenor of the Sentence in this Cauſe, 


Hen one citra mortem teftatoris, gets Goods of 
the Deceaſed's into his Hands and Poſſeſſion, then 
. WW articles properly lye, in Cauſa Temerariæ Adminiſtra- 

Ws : When he had them, ante mortem teflatoris, & 
nortem detinet, then the Law preſumes he had, and 
uth them, ex traditione defundli dum vixit ; and in that 
. an Action of [ Detinue] doth lye : And therefore, 
n this laſt caſe, you ſue in a Cauſe of Temerary Ad- 
nitration, a Prohibition will lye; but in your Articles, 
knot the word [ Detinet] but other words, [as habet, 
pat, &c.] for Detinet will give ground for a Prohibi- 
n, more than the other. (T2 : 82 
Before theſe Cauſes of Temerary Adminiſtration are 
mmenced, the Executor ought to ſhew to the Party wha 
N Temerarily Adminiſter the Goods of the Deceaſed, 
Will of the Deceaſed under the Seal of the Judge who op 
ned it; likewiſe the Lawful Adminiſtrator ought to * 
the Adminiſtration of the Decea ſed's Goods under 
val of the Judge who granted it, that ſo it may ap- 
to the ſaid Party, that the ſame Goods are Lawfully 
mniſtred : And he muſt 2 7 call upon, and requeſt a 
<4 4 | al 
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+ In petitioneniſtrator of the Goods of N. Deceaſed, and that all tb 
beæreditati⸗ 
eee e ration, to pay the Deceaſed's Debts and Legacies, 1 


functum ha- | 
buiſſe domi- Goods of the Deceaſed's, F eſpecially ſuch and ſuch (he 


nium iilins 
ks by the Defendant, whether by th 
zis erit rem il. feſſtion of the Adverſe Party} are Temerarily Adminiltr 
lam in es by reaſon whereof the Executor or Adminiſtrator h. 
bereditate bzen, and is ſo hindred, as that he cannot Adminiſter 
manſiſſe. F. de 
pet. hæred. 
Cavar. pr. 9.1 


n. 2. Set. eri in this Cauſe) of the ſaid Decea ſed, and prove the Will 

and the ſaid N. that is, the Defendant is to be pronoun 

1 to have incurred the Sentence of Excommunication *þ 
fam: c. Stati- nounced againſt theſe Perſons, and that he is2 | 

gm verb. ce- Who is Ex communicate, ip/o fada, and as ſuch is 10 be 

fein. nounced publickly, and his is to be condemned in Chal 

So Bu „ : | 5 4 "py 755 3 4 . = ge 78.$.4.1+$.% rib. . * 
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ſaid Party to be Cited, to deliver him the Goods of the 
Deceaſed, which are in his cuſtody, to the end that they 
may be Apprized and Inventoried; as alſo that the Debis 
and Legacies of the Deceaſed may be paid, and that the 
fme may be ad miniſtred by the Executor or Adminiſtra. 
ror, accord ing to the Deceaſed's Will, and that the ſaid 
Will may have its effect, according to the Teſtator's inten- 
tion All this the ſaid Executor or Adminiſtrator muſt do, 
before Witneſſes. If any who keeps theſe Goods without 
Lawtul Authority, being requeſted on this manner, dot 
retuſe, or doth injuſtly defer to deliver them, then the 
Party grieved, may ſue this Temerary Adminiſtrator, iq 
a Cauſe of Temerary Adminiſtration of the Deceaſed' 
Goods; or rather he may Cite the ſaid Party, to anſwe 
Articles touching his Souls health, and eſpecially concernfi 
ing the Impediment of the Execution of the Deceaſed 
Will, and the Temerary Adminiſtration of the Deceaſed] 
Goods, to be objeQted at the promotion of the ſaid EAC 
cutor or Adminiſtrator. - ; 5 
3. The Tenor of the Sentence in theſe caſes of Temera 


* 


Adminiſtration ot the Goods, ought to be ſuch or the lik 
as follows, (v:z.) That ſuch an one is Executor or Adm 


Goods of the ſaid Deceaſed, do fall under the ſaid Ad 
that ſuch an one, (Scil.) the Defendant doth keep lon 


ſpeciſie thoſe Goods, which are 77 to be e 
Witneſſes, or by the ce 


ſaid Goods, and make an Inventory of the ſame, ard f 
2 the Debts and Legacies; (if it be the Exechtor who | 


1 WV 


„ 2 
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fit here it is to be noted, that the aforeſaid Sentence pro- 
wunced in manner and form aforeſaid, and the ſame be- 
jg verbally Executed, the Judge is not wont to decree 
; Monition againſt this Temerary Adminiſtrator, for the 
n. Nyment or delivery of the ſaid Goods, Temerarily Admi- 
red, but Publication or Denunciation being made of 
the ſaid Sentence of Excommunication pronounced by 


out lemerary Adminiſtrator : And if the Defendant doth per- fuerit valet ab. 
oui in this Sentence of Excommunication, Forty days toge- /olutio non ub 
the ber, after the ſame is denounced, he is to be ſignified to 47 A ore, ſed 


Aﬀori appel- 
s landum eſt. 


te King's Majeſty, and is to be Impriſoned upon the Writ 


& reſtore thoſe Goods, which he Temerarily hath admi- um. Se. 
, 0 | | N. 12. Bover- 
tinacious Contumacy; yet the Judge may proceed to fig. verb. Ab- 
ecution of the Sentence, as to the | 
ther Eccleſiaſtical Cauſes — p. 367. 


Lav, (in the aforeſaid caſe) in the Pariſh Church of the f 5 ala. 


( Excommunicato capiendo, and is not to be abſolved + until Specul. de c 


fred and ſatisfied the Church for his Contempt, and nunc dicem. 4. 


harges, like as in folutio. n. 1. 
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CHAP. X. Wn 
Vicar, di 

The manner 7 Proceeding in 4 Cauſe of DIL 
PIDATION. WW fr 
_ 
& Vicar: 
SE E . . Wether 
1. Againſt whom the Cauſe of Dilapidation 7s to * 0 d 
1 um abo 
Of Of the Cauſes wh; ch excuſe a Biſhop, Re or or Picas that he v 
1 3 * their Executor or Adminiftrator from being :oWMſrniſes 
| . demned in Dilapidationt. bit he h 
4 3. The manner of proving Dilapidations and the Rut were ſuff 
| 7 f the Premiſes. ad laſt 
N | e 4 The Defen i f for bis Defence, 15 to be admitted i Predeceſi, 
i 1 eee to produce Work-men to ii ud that x 
lf „ ſpe# the Ruines mentioned in the Libel. ang n 
| 5. fre what Caſe the whole Ruines are not to be allowed Mir or v 


the Laake. r that h 


Adminift 
led by t 
Vun Ad. 
r that he 


T* a Biſhop, ReQor or Vicar, ſuffer their Palace, Mat 
1 I ion, Churches, Chancel, Chappels, Houſes, or oth( 
3: d ifices whatſoever (belonging to that Biſhoprick, Redo 


or Viearage, whereof they were lately Biſhop, Rector 3 

Vicar) to fall down; then the next Succeſſor may $ 1 NN 

1 the Predeceſlor,in a Cauſe of Dilapidation or Ruin of ü "roma 
1 ſaid Biſhoprick, Rectory or Vicarage; and the Bir ad. 


i Rector or Vicar may Sue in the aforeſaid Cauſe, agal 
=—_ the Executors or Adminiſtrators of the laſt Incumbent, y! 
| though the Dilapidations or Ruins, happened not in th 
times, but in the times of their Predeceſſors. The rea 


18, becauſe thoſe Executors and Ad miniſtrators have the ii * nh 
Action againſt the Executors and Adminiſtrators of th r 8 2 

Teſta tors Predeceſſors, and may recover the value of 1 Nr $a] 

Repairs againſt them; and if this Action be not thus cole "Y in 


menced, they cannot recover Repairs other ways. 12 hams 


* \ * - q 
* ” F * 1 by 
m__ . ” 
4 


N 


. If a Cauſe of Dilapidation is commenced againſt 
;diſhop, Rector or Vicar, in whoſe time the Dilapida- 
tons ſued for did not happen; if the Biſhop, Rector or 
cat, doth alledge and prove that theſe Dilapidations did 
wt happen in the time of his being Incumbent, and that 
* for that ſpace of time wherein he was Incumbent, 
(onfidering the yearly value of the omny: ary, ReQtory 
« Vicarage, and the Charges Incumbent about the ſame, 


mether with the co 


bg to his Dignity) hath expended and laid out a ſufficient 
ſum about repairing the things named in the Libel, and 
lat he who was Incumbent before him, (by whom the 
demiſes were ſuffered to come to ruin) died fo in debt, 
ut he had not Goods at the time of his Death, which 


ad laſt Incumbent, did Inſtitute an Action againſt his 
Iedeceffor, in whoſe time theſe Dilapidations did happen, 


nd that whilſt this Sute did depend, this Incumbent dyed, 
ing no Executors, being ſo much in Debt, as none 


It that he did commence a Sute againſt the Executors or 
Aiminiſtrators of the laſt Incumbent, and that they were 
ed by the Sentence of the Judge, upon their Plea of a 


lniftrators, and that they were Impriſoned by vertue of 
lt Execution of this Sentence, and dyed there, leaving 
Goods, at leaſt which were ſufficient to pay the Dilapi- 
ations adjudged, and that he hath uſed all diligence poſ- 
Ne, for the recovery of theſe Dilapidationns. 
3. So ſoon as the Biſhop is inſtalled to his Biſhoprick, 


Mork-men, as (Houſe-carpenters, Brick-layers, and the 
e to inſpecꝭ and view all the Buildings which are fall'n, 


ar the ſame; and then the Work- men may put their 
ads to this Paper, that they remember the ſame, when 
k} came to be produced as Witneſſes. For this In- 
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ngruous and neceſſary Suſtentation 
nd Hoſpitality, which ought to be allowed him, accord. 


er ſufficient to repair theſe Dilapidations: Or that the 


lurſt or would adminiſter, or enter to his Eſtate or Goods: 


lent Adminiſtravit, and the inſufficiency of the Goods: 
I) that he obtained Sentence againſt the Executors or Ad- 


Ache Rector or Vicar are induQted, they may procure 


thoſe which want repair, and they may write down for 
ut Sum, every Work- man my and will re-editie and 


FO A * 7 
< 4 * * * * * 
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* 4 * 
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” 
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amended, for ſo much, and ſuch a Sum. And to proy 
theſe Alledgments, the 


and ſingular the Ruins and Delapidations Libelled; an 
the late Biſhop, Rector or Vicar is to be admonithed t 
permit theſe Work men to make ſearch, and to inſpet 


his Proctor to be preſent with them, if they think fit. E 


very many Ruins might happen; or if the Biſhop, Rc 


commence his Action when he pleaſeth. That theſe Work. 


men may prove the intention of the Plaintiff, they ought 
to depo 


| & that ſuch a Ruin cannot be ſufficiently repaired 
or amended, for leſs than ſuch a ſum; neither would they 


it in caſe they were to be hired to it) willingly repair the 


uins for a Teſs. Sum: And that this may make a full 
Proof, it is requifite that there be two Witneſſes of each 
Craft, required in and about thoſe Repairs; for one Brick: 


layer is not ſufficient to prove what Brick work is requi 


red, nor is one Carpenter ſufficient to prove what Timber 
is requiſite, nor one Smith, what Iron is wanting, Oe. 

4. If the Plaintiff's Witneſſes, produced in this Cauſe of 
Dilapidation, do depoſe (either in favour of the Part 
producing them, or becauſe the Party producing them 
hath promiſed to ſet them on work to build up, and repdi 
theſe Ruins) that theſe Ruins cannot be repaired with 
out an exceſhve or great Sum (as the Defendant thinks i 
at leaſt) the Defendant in this Caſe, may alledge this Fx 
ceſs, and may propound particularly, that ſuch and ſuch 
things Libelled, may be well and ſubclently repaired and 


etendant ought to be admitte 


to produce Work- men, upon the Premiſes, to inſpeRt al 


theſe Ruins, and alſo that he permit the Defendant q 
ceprions may be propounded againſt the Perſons and D 
poſitions of the Work-men, as well of the Plaimif, as 
the Defendant, and the Parties in Conteſt, may mutuzll 
reprove the Relation or Judgment of theſe Work men, 
others who are more skilful. _ 7. 
J. If the Biſhoprick, Rectory or Vicarage hath been 
cant, and deſtitute of a Paſtor for three or four Yeais, ( 
the like time, before the Inſtallation of the Biſhop, ori 
Induction of the Rector or Vicar, who intends to Sue 
a Caule of Dilapidation; in which Vacancy, tis proba! 


rr — * as 
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1 | . 
K. isa or Induction, nor hath taken care to get theſe Rui 

W ected by Work men, within ſo many Years, roy 
eine it is very probable many Ruins might happen as be. 


ne: In-thele caſes, though the Biſhap, Rektor or Vicar 


þ many Years) by the Work men, did exte 
ch dum; he ſhall not recover the whole Sum, bu 1 lach 
com is to be allowed, as the aforeſaid Work. men (hall 
ui 1115 might probably happen, betwixt the time of the 
bel ling being vacant, and the time of inſpecting the Ruins. 


Therefore the Defendant's Proctor ought to beware. ; 
tteſe Caſes, that amongſt other — — 2 
EAdminiſters the Witneſſes of the Adverſary,) he do alſo 


18M 
p their Judgments and Art) the Ruins (of thoſe thi 
4 W:otioned in the Libel) which happened in the cling . 


& Vacancy, or before the aforeſaid inſyeRi oF 
I likelihood amount to. pection, might 2 


2HAP. 


iet, doth not inſtitute his Action in a Cauſe of Dita. 
dation, within ſome Years from the time of his kult. 5 


ave proved the aforeſaid Ruins, when inſpected (after 


htzrrogate thoſe Witneſſes, to what, and how great Sum 


s ; 
— ä— — . . ( 
: r : 


* 
= — by 


— . ——ͤ — —— . 
P ” 2 1 — 


2 — —— — — — - 
. — OS 
*. — — * 
B „ APA Zi nao teas — . —— 


— — — 
r 
— — — - . 
— — 


3 renn. 


| The Praffice of the = 


La ll 


—— 


_PARTY 


PAR 
Ick ( 
perſon 
ſon,) v 
ted to 


The whole order and manner of Proceeding about 
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SEARCH made into the Records, kept by n, 
. | . e wont tc 
Regiſter, 8&c. 1 
N 3 moni! 
| SE C T. 1. * 
„ 2 „ 
1. The Tenor of the Monition to exhibit the Records Mb icma 
Manuſcripts, before Commiſſuners, in order to baWſurers, « 
_ _ them Searcht. a y be £ 
2. Ihe manner of deſiring a Search. Iidge de 
3. The form of Proceeding in the ſaid Search; I: theſe 
4: The form of Drawing the Proffors Anſuer to Wh: Car 
Alegation. 5 ee Co 
5. The manner of Exhibiting Inſtruments before Wed to b 
Fudge, &c. See Part 3. Seth, 7. num. 4. of thi Bu exhibir 
6. The manner of Proteſting againſt theſe Exhibits. Mee, and 
there numb. 25. — kept; 
. u Exhibi 
3 3 3 5 Kularly fe 
1 Proctor who defires a Search, muſt procure i: Origin, 
aforeſaid Monition, and get it Sealed under the nmmiffior 
of the Judge, and then get it Executed againſt the Fei 1. Con 
in whoſe cuſtody theſe Records or Manuſcripts do ren; will m 
And this Monition is to be Certified with an Authent r by 
Certificate, (as in other Cauſes) before the Commiltiongſ, i. fo b 
Jo ſoon as they fit in the Day and Place appointed. it theſe En 
2. If in any Regiſtry or publick Office or Arches ae or Re 
ſtruments or Writings do remain, which make any wet ali. | 
the proof of the Contents of the Libel, given in / clk „ 
Plaintiff or the Defendant; the Party ſo having occult; yy; , 
for them, muſt alledge to the Judge, that there ace Mr. Che 
, vets Inſtruments or Manuſcripts, (which he mult ſpe f Parties in 
it he can) which do neceſſarily make to the proof ein the ( 
Contents of his Libel, or other matter, by him propos; When t 


and exhibited, and which remain in the Regil!:y of , on the 4 


Wimmer vi. | Eee ate Courts. | 


ſon, in whoſe cuſtody they are, naming the ſaid Per. 


ed ts M. N. and O. (Perſons in Eccleſiaſtical Dignity ) 
paty and ſeverally, to ſearch the Rolls and the ſaid 


Wc or any other in whoſe cuſtody theſe Manuſcripts 
jy be Searched. Which Petition and Monition, the 


Ir, Clarke accounts it) hath crept in; (Scil.) in as much 
p the Commiſhon upon this Search, is requeſted and de- 
e to be fir upon in ſome Confiſtory, with a Monition 


t0 . 


lice, and not in the Regiſteries or Offices, where they 
k kept; Teeing that of ancient time, the Manuſcripts 
id Exhibits were wont to be kept in a publick place, par- 


mmiſſion, made or granted upon this Search,) be found 
the Commiſſioners, Searching the Regiſtry or Office, 


wht by the Regiſter, to any other place. For in caſe 
ky be ſo brought by the Regiſter, how can it be proved 
It theſe Exhibits or Manuſcripts, alledged, were in the 
lite or Regiſtry, and faithfully kept there? Truly no 


Clark, when they exhibit the ſame, do affirm upon 


karties in Sute do take care, that all the Searches be 
dein the Offices. ; 

} When the Commiſſioners and the Notary are pre- 
* on the day, and at the place where the Search is » 


Ick Office of the Reverend Father, N. < or any other 5 
b,) wherefore he muſt deſire that a Search may be gran. 
firings upon ſuch days, in ſuch a place, (which place is 
wont to be the place where thoſe Rolls are kept) and 
tat N. the Adverſe Party, or rather his Proctor may be 
umoniſhed to be preſent at this Search: Alſo that a Mo- 
tion may be Decreed againſt the ſaid Reverend Father, 


þ remain, to exhibit the ſame, before the ſaid CommiLſ. 
ners, on the day and place aforeſaid, to the end they 


unge decrees as is deſired. In the defiring and decree. 
be theſe Searches, ſome Years agone, an Errour (as 


pexhibit the Records before the Commiſſioners in that 


larly ſet apart for this purpoſe; and in this caſe, if 
E Original Exhibits, (mentioned in the Allegation or 


ky will make much more proof, than if they had been 


at all; except only that the Regiſter, and ſometimes 


it Word, or their Oath, that they were fo kept. There- 
t Mr. Clarke believes it moſt ſafe for the future, that 


p- node wn 
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The whole order and manner of Proceeding about find) 
SEARCH made into the Records, kept by n 
1 - Ee Le Es | wont te 
Regiſter, &c. 5 
8 (moni! 
SECT. 1. tion m 

ET 1 . 
1. The Tenor of the Monition to exhibit the Record; ; 10 ** 
Manuſcripts, before Commiſſioners, in order to h res, 
them Searcht. 9 5 e iy be £ 
2. The manner of deſiring a Search. Judge de 
3. The form of Proceeding in the ſaid Search; be theſe 
4: The form of Drawing the Proctors Anſuer to Wi, Cl1r4 
Allegation. 3 $ the Co 
5. The manner of Exhibiting Inſtruments before ¶ ed to b. 
Fudge, &c. See Part 3. Set. 7. num. 4. of ih buf cxhibit 
6. The mannes of Proteſting againſt theſe Exhibits. Mee, and 
there numb. 5. DE Ev IO & kept; 
ET | Exhibj 


1 Proctor who defires a Search, muſt procure t 
| aforeſaid Monition, and get it Sealed under the 8 
of the Judge, and then get it Executed againſt the Perl 
in whoſe cuſtody theſe Records or Manuſcripts do rem 
And this Monition is to be Certified with an Authent! 

Certificate, (as in other Cauſes) before the Commiſſion 
Jo ſoon as they fit in the Day and Place appointed. 


2, If in any Regiſtry or publick Office or Arches, aui 
ſtruments or Writings do remain, which make any wah ; * 
dhe proof of the Contents of the Libel, given in U Clark „ 
Plaintiff or the Defendant; the Party ſo having oc Word 0 
fox them, muſt alledge to the Judge, that thete ae Mr. 1 
Vers Inſtruments or Manuſcripts, (which he muſt pe Parties 15 
it he can) which do neceſſarily make to the proof of e in the C 
Contents of his Libel, or other matter, by him prop jy t 


and exhibited, and which temain in the Regi, of 


MT VI. 3 Eecleſiaſtical Courts. pr 


ſon, in whoſe cuſtody they are, naming the ſaid Per. 
10 where fore he muſt defire that a Search may be gran. 
td to M. N. and O. (Perſons in Ecclefiaftical Dignity ) 


tirings upon ſuch days, in ſuch a place, (which place is 
wont to be the place where thoſe Rolls are kept) and 
hat N. the Adverſe Party, or rather his Proctor may be 
Amoniſhed to be preſent at this Search : Alſo that a Mo. 
ion may be Decreed againſt the ſaid Reverend Father, 
Wi, or any other in whoſe cuſtody theſe Manuſcripts 

remain, to exhibit the ſame, before the ſaid CommiLſ. 
foners, on the day and place aforeſaid, to the end they 
ty be Searched : Which Petition and Monition, the 
judge decrees as is deſired. In the defiring and decree- 


Mr, Clarke accounts it) hath crept in; (Scil.) in as much 
p the Commiſhon upon this Search, is requeſted and de- 
ed to be fit upon in ſome Confiftory, with a Monition 
exhibit the Records before the Commiſſioners in that 


Wi: kept; ſeeing that of ancient time, the 


eularly ſer apart for this purpoſe; and in this caſe, if 


ure hk Original Exhibits, (mentioned in the Allegation or 
4 ; mmiſſion, made or granted upon this Search,) be found 
ere 


ky will make much more proof, than 
wht by the Regiſter, to any other place. For in caſe 
be ſo brought by the Regiſter, how can it be proved 
it theſe Exhibits or Manuſcripts, alledged, were in the 
Ice or Regiſtry, and faithfully kept there? Truly no 


Clark, when they exhibit the ſame, do affirm upon 
ft Word, or their Oath, that they were ſo kept. There- 
Mr. Clarke believes it moſt ſafe for the uture, that 


ein the Offices. 
„When the Commiſſioners and the Notary are pre- 


ick Office of the Reverend Father, N. (or 8 er — 


1 and ſeverally, to ſearch the Rolls and the ſia 


bs theſe Searches, ſome Years agone, an Errour (as 


cz, and not in the Regiſteries or Offices, where they 


; Manuſcripts 
| Exhibits were wont to be kept in a publick place, par- 


the Commiſſioners, Searching the Rog or Office, 
if they had been 


at all; except only that the Regiſter, and ſometimes 


', on the day, and at the place where the Scarch is » 


Parties in Sute do take care, that all the Searches be 


math on; — 
——— 
bad Dr 


OS SOT ID Inn 


. — 


8 D 8 * * ” * * 0 a * - . , K 
= bs * Y * a p = = 
rr r r rr cer 
4 ” 8 1 = * 4 
* 5 « » a ISAS. * - £ . 


— —_— a 
2 — 2 — bn” — — 7 a - — — — * 
* _ f * — a — r po Re — —— — — — RO ET 
— 2 2 1 
= a - 
—_—  —  ——— „ k 2 2 — 5 R 
. — my > "9a * * * 5 * — I 8 p — 5 Var ES <<, 
- - - : . - — 
— 2 by : = 5 = 
Z "I = — — 2 — 


* i 
' 
4. 
; | 
4 


WY N nenne 4 " 
Wann è ant Landon, __ 
by an , 7 — n 


CE 


— 05 made, the Proctor or his Subſtitute, (exhibiting hx 
| Subſtitution) muſt acquaint the Commiſſioners, that (0 
behalf of theWorſhipful, the Official of the Beautiful Couy 
he doth preſent unto them, the Letters Commiſion; 


will vouchſafe to take upon them, the Execution of th 


miſſional: And then the Regiſter or Keeper of theſe 


to whom they belong) and on the part of me the Regillf 


\cordit 
which 
preſen 
whom 
lime. 
Wirnel 


of Canterbury: or ſome otherJudge who granted the Searc 


in order to make a Search; and he muſt defire that the 


Commiſſion, and decree that it may be proceeded upo * = f 
according to the Tenor thereof, Then the Commiſicned 1 1. 
muſt cauſe the Commiſſion to be publickly read ; and h 15 — 
ving fo done, they muſt ſay, Out of the Reverence or H wth 
* nour we bear to the Arch-biſhop, (if it be him who grand}, 7 
it) we take upon us this Commiſſion, and do decree th; — 
it ſhall be proceed ed upon, according to the force, for Ulis Cc 
© tenor and effect thereof, and do take unto us this Nora, 15 
here preſent, to be the Writer of our Acts in this behal ſeri ny 
Then the Proctor of the Adverſe Party is to be publicki, (7% 
called; and they muſt proceed in all things, in Penalty ON hn Pa 
his Contempt, if he appears not, as is ſhown before, Miſhin h 
the Production of Witneſſes upon a Commiſſion, &. mk - 
the Adverſe Party or his Proctor doth appear, then if * 0 
caſe the Search be not to be made in the Office, the Pa bare the: 
deſiring the Search, muſt Exhibit the Original Mandi ulted h. 
with a Certificate upon it, and muſt accuſe the Contem de Biſh 
of M. N. and O. who were admoniſhed according to t | 


Tenor of the ſaid Mandate, to exhibit on this day, and Arte 
this place, the Manuſcripts mentioned in the Letters Co 


nuſcripts muſt ſay, on the part of N. (that is, the Ju 


or Keeper of the Regiltry, in order to ſatisfie this M of afl tt 
tion, I Exbibit ſuch a Writing, or ſuch an Inſtrume h proceed 
or ſuch a Book, c. and then the Party defiring by, and 
Search, muſt alſo Exhibit the ſaid Writings, ſo tar It h. 
they make on his part, and muſt deſire that they t this G 
be diligently read, ſearched and inſpected, and that al Advo, 
Copies thereof, may be tranſcribed and faithfully cen decide 
ted with the Originals; and that ſuch Collation be of this ( 
made, they may be tranſmitted to the Judge, who N not Exc 
this Commiſſion, on the day, and at the place, a ye. 


| bol 
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which things, the Commiſfioners muſt do, and decree, in 
preſence of the Adverſe Party, and of the Notary Publick 


fame, as the Commiſſion (granted for examination of the 


the Adverſe Party doth not appear, neither by himſelf 
or bis Proctor, then all things are to be done, exhibited, 


king called, accuſed and pronounced as Contumacious, Cc. 


knce of the Adverſe Party (if he be preſent) or Penal 
bis Contempt, (if he do contumaciouſly abſent himſelf) 
dalt make the aforeſaid Regiſtry be Searched, (the Ma- 
ſcripts mentioned in the Commiſſion, being produced in 
weſence of the ſaid Notary, whom chey have taken unto 
hem,) and they ought to proceed and certifie, as above. 
jut in theſe caſes, the Regiſter or keeper of the ſaid Ma- 
uſcripts. for the bettet diſpatch of this Search, is wont to 


quired here, how and in what manner they muſt proceed, 


Albit the ſaid Manuſcripts, before the ſaid Commiſſioners, 
not appear, nor ſatisſie this Monition? (via.) . Whe- 
or no they can be Excommunicate for this their Con 


bntical Cerrificate being made by theſe Commiſſioners, 

the Judge who grants the Commiſſion, to acquaint 
In of all things acted and done by them,) the fad Jud ge 
proceed againſt theſe Contemners, in a Cauſe of Con- 
apr, and may puniſh them by the Eccleſiaſtical Cen- 

It has been very much controverted and diſputed - 
ee this Queſtion, thirty years ago, amongſt the moſt 
fal Advocates; but Mr.C/arke doth not remember how 
ms decided. But the moſt experienced PraQitioners, 
it of this Opinion, (via.) That the ſaid Commiſſioners 
ud not Excommunicate the Biſhop or Regiſter, though 
were admoniſhed (as above) to exhibit the ſaid Ma- 
„ nuſctipts; 


erding to the Tenor of the aforeſaid Commiſhon. All 


whom they took unto them, and they muſt Certifie the 
Wirneffes, ) is to be Certified. But as was faid above, 


ind decreed, in Penalty of the Contempt of the ſaid Party, 


| Wind if the aforeſaid Search be made in the Office, where 
the Records are kept, then the ſaid Commiſſioners, in pre. 


ey the Commiſſioners the ſaid Manuſcripts, or the place 
dere they are wont to be put and kept. But it may be 


Ithe Biſhop or Regiſter being admoniſhed (as above) to 


pt, by the ſaid Commiſſioners, or otherways an Au- 
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| 
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nuſctipts; ſeeing that in the Commiſſion granted for th; 
Search, there is not given, (at leaſt it is not uſual to give 
any power, (either expreſly or in equipollent terms) t 
Ex communicate the Parties in not exhibiting the ſaid M; z 
© nuſcripts. To avoid this Queſtion therefore, for the futur: The 
let the Proctor who defires this Search, take care that a 
the ſaid Commiſſion, there be power granted to the Co 
miſhoners, to Excommunicate the Parties being admoyi 
ſhed, and not exhibiting theſe Manuſcripts; which Clay 
or Power, was not wont to be inſcribed or inſerted, f. 
many years together. Be: 


4. The Anſwers of the Proctor, (whereof mention þ 
made before) ought to be drawn in Writing, and that! 2 
the firſt Perſon, (v:z.) The Anſwers of me N. the Prot F 2 

of M. made to the Poſitions of the Allegation and the b 8 
1 hibits, given on the part of O. on ſuch a day. And thy Ti 
T7 lanſwer thus to the Allegation and the Exhibits, and! 2 
BE lieve according to the truth, and as a Proctor is bound _ 
E believe the truth in his Gonſcience. And if the Allegatio 8 
#5 or Matter, whereto he is to anſwer, is in Articles, bit is 
4 ought to anſwer reſpeftively to every Article : If there 1. © ſu 
1 diverſe Inſtruments exhibited, the Proctor ought to i 1 or 
| ſwer particularly, (by the words I do, or I do not H ds, v 
$ | lieve) to every part of the Allegation, and to every Ex! Webel 
bit ſeverally; tor a general Negative Anſwer (which H or th. 
frequent now adays, without inſpecting thoſe things, Fin U 
- which they anſwer) is not to be admitted, by the ſy 17 * 
; of the Court, though they anſwer by theſe words, {to i or 1 
1 an Allegation, and to the Exhibits mentioned in the fat 10 begul 
x _ T-anſwer. that 1 do not believe the ſame to be true 2 
; . 5 12 
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1. The form of comparing Letters, which are commonly 


prove the Teftator's Hand. 3 | 

2, The manner of Proving a Will, in a Gurt of Contro- 

verſy, that Sentence _ be pronounced for the vali. 

dity of it, though no Witneſſes were preſent at the 
* time of making the ſame. 1 

* [Fit sromeſted, whether the Will in diſpute bewritten 

5 or ſubſcribed with the Teftator's Hand or not, or whe- 


2 ber or nd any Inſtrument, (as Indentures, Leaſes and 


(01 
Ex 


. i Hand-writing of the Perſons named in the ſame, 
'B bey who are Witneſſes to the Will or Inſtrument, are 
of kid, or were not produced as Witneſſes, before this Sute 
deu begun: Let if the Party hath other Writings though 
[rac Wether impertinent to rhe Cauſe inſtituted) under the 
land of the Teftacor, or other Perſons, named in thoſe 
atibits, and alſo Witneſſes who can depoſe that they ſaw 
IM Teſtator, or the aforeſaid Parties ſubſcribe this Wri- 
Io, Nc. then the Proctor muſt exhibit thoſe Writings, in 


principally exhibited, to prove the intention of the Plain- 


pon the Will, or other Writing, and muſt alledge theſe 

ods, (Scil.) the words contained in thoſe Exhibits, ſo 

wen in ſupply of the proof of the Contents, and that the 

ame and Sirname of the Teſtator, (or other aforeſaid 

Fitlons) was and is writ with the proper Hand writing 
5 Aa 2 825 0 


bad and made in the Prerogative Court, in order t0 


bonds, which are for the moſt part, incidently, and not : 


tif or the Defendant) were writ or ſubſcribed, with the 


Wpply of the proof of the Contents in the Allegation made 


eee , as. tae | 
5 — — 371 
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The manner of Proving WILLS in SOLEMN 
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222 _TFPratticeofte PART UF | 5; 
pots e Teſtator, or Perſons aforeſaid, (viz.) with that WM Fo 
: 25 Hand, where with the Will, or other the aforeſaid 75 
Exhibits, given in the firſt place, were and are writ ; ani WF ce 
this Allegation is to be propounded jointly and leverally, Con 
and js to de admitted as in other. Cauſes : And Wirnelfes WY 4, 0 
are to be produced upon theſe Alledgments and thc Exhi. ws 
bits; and the Depolitions being publiſhed, if the Party ime 
*- exhibiting the Premiſes, doth prove thoſe things allcdged, ovph 
the Proctor muſt alledge, that his intention, mention=. in of l 
the Allegation, by him exhibited and given in, on ſuch Writ 
a day, is ſufficiemly founded by the Exhibits and Ucpokt WG 
tions of the Witneſſes, by him given in, and produced in agb 
the ſecond place, referring himſelf to the ſayings and de- 


{8% een; of the 
Oſitions of tho n thoſeExhibits retpEtive- b 
y, and to the Laws: And therefore he muſt deſite that 


e e (of hn warp Advert 
compariſon may be made betwixt thoſe words (ſpecitying thereof 
the words which the Witneſſes Swear, were writ by tte ebe 
Teſtator, or the aforeſaid Perſons) and thoſe words, (ſpe. mlike 
city ing the words which were alledged to be writ by the their 2 
Teſtator, in the Writings firſt exhibited) and that Perſong the oth 
Skilfyl in the Art of Writing may be choſen, and Swomd di Re 
faithfully to compare the remiſes, and ro return thei 2. 
Judgments againſt ſuch a day. Then the Judge, if ir ap 5,1, 
pears to him, that the aforeſaid Writings, (which wer if; and 
Taſt of all exhibited, in order to prove the former) wah |. Seco; 

ſubſcribed by the Teſtator, or other Perſons Dent aſe for 
in the firſt Exhibits, he muſt decree that a Compariſon ſha Deceaſed 
be made, and thar in order thereto, M. N. O. and F. (th; Uskwill! 
is, four or fix of the eldeſt and moſſ Skilful of the Prod mite 
beſt skilled in the Art of Writing Jſhall be Sworn faithful; .. he do 
to compare the aforeſaid Exhibits reſpectively, and to les : T. 
turn their Judgments againſt ſuch aday. The Party nl tor is ca 
defires this Compariſon, muſt take care that the Com cut Mc 

fers do meet together for this pur 1755 in ſome place 1 lid Wit 
ferent, to both Parties: And mul alſo take care that : I could n. 
Regiſter be preſent, to ſfiew theſe Comparators all 15 | the tin 
bits, and the A made upon the Decree of the {aid 11 ound or D 

'Parifon.z char lo ir may appear ro them, upon what tun 
they are to make this Compariſon: And it is alſo aN © ar 
for the Adverſe Party or his Proctor, to be 1 ed) ke 


ad * 


—:. — I 


Compariſon, and to inform the Comparers, out of the "4 
Ads or the Exhibits themſelves, the diſſimilitude or variety 1 
of Hands or Characters, in the reſpective Exhibits. If the . 
Comparers do find by this Comparifon thus made, and . "mn 
do return their Verdict, that the ſaid reſpective Writings, 
(viz. thoſe which were exhibited the firſt and ſecond 

time,) are one and the ſame Hand-wrirting ; then 6 

ought to return their Judgment or Verdict fo, (by vertue 

of their Oath, upon a day affigned for this purpoſe) in PS 
Writing, with a Subſcription of their Hands, to this Rela 1 
tion reſpeCtively : And the Party defiring this Compariſon, © 
ought ro exhibit this Relation, as a ſupply of the Prof 
of the Contents, mentioned in the Allegation and the Ex- + 
hibirs given in, in the firſt place; bur the Proctor of the 
Adverſe Party may diffent and proteſt as to the nullity — 
thereof. If the Comparers (upon diligent compariſon 
of the Premiſes) do find that the aforeſaid Writings are 
unlike, and not writ with one and the ſame Hand, this 
their Verdict muſt alſo be returned, in like manner as f Michaet, 
tie other, and the Proctor of the Adverſary may accept c Theſ. . 


dis Relation, on his and his Clients part. eng”; * 

2. What as is here ſaid, concerning Wills writ by the enen 1 
Teftator, no Witneſſes being preſent, Cc. is quite out of 19. Maſcard, 
ul, and abrogated by a late Statute, in CHARLES de probation, 
Tl {i= Second ; however | ſhall inſert the Proceedings in this web. Teſta- 
ale for form ſake. Sometimes it falls out, that the ire 
Deceaſed being of perfect mind and memory, doth write $#ims. pt. j 
ls Will with his own Hand, or perhaps doth order another Se#. 12. n. 4. 
owrite it, and doth ſubſcribe it himſelf, and doth dye be · 2, 10. Sim» de 
re he doth publiſh and acknowledge the ſame before Wlt. — ; 3 
tells : Let if in this caſe, the Teſtator being dead, the Exe-Iingatis. lib. 
Wtor is called to prove this Will by Witneſſes, if the ſaid 1. fot. 193. 
xecutor can prove by two # ſufficient Witneſſes, that 1 
lid Will was immediately, (or atleaſt ſo ſpeedily, as a 
t could not be writ or forged, betwixt the Teſtators death, ,,junee. l. 6. 
ad the time of finding the Will) found in a Cheſt, Cup · Z. a. $wimb. 
bud or Desk of the Teſtator's, in which other Writings par. 1 Seft. 14. 
great moment, are wont to be kept. And if alſo the 1 a 
Will ao appear by Compariſon, (made as was before di- ira 4. 86. 
Kted) to have been writ or ſubſcribed with the Teſta- 4 


Aa 3 | tor's 


e 


—— 


tor's own Hand, the Judge muſt pronounce for the valii. 
ty of the Will. Mr. Clarke has known it often thus ad- 
judged, at leaſt if the Will were a Will to pious uſes. Like. 
wiſe if one Witneſs doth depoſe as to the making of the 


Will, upon his certain knowledge, and it doth appear by | 


Compariſon of the Letters, c. that the ſame was writ or 
ſubſcribed with the Teſtator's own Hand; theſe two half 


Ci — 10M roves are ſufficient grounds, for the Judge to pronounce ! 


teftans Se. for the validity of the ſaid Will. But we mult underſtand 


| fed cum paula. it to be a Will, amongſt Children, (*) or to pious uſes, 


na. "_ which has this priviledge. Alſo if two Witneſſes do de- 
— 1 3 poſe, that the Teſtatot in their preſence, did confeſs that 
Tiruquel. privi-he had made his Will; though he doth not declare the 
leg. bia Cau- Contents of it, t nor in whole cuſtody it is, or in what 
ſe. 12. lace it is; if it doth appear by Compariſon, that the 
, Place it is; n appear by 6887 

+ #yafing. Tame is writ or ſubſcribed with the Teſtators own Hand, 
Inf. T. de Ie. and if this Will were found in a Cheſt of the Tcſtator's 
| Ramentis ordi- 35 above, though not immediately, but ſome days after, 
nand. Se. ſed yet this Will is valid, at leaſt in the aforeſaid pious Cau- 
2. nm ſes, or amongſt the Deceaſed's Children. Mr. Clarke has 
© ſeen it often adjuged thus. ie; 


c 4 
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PART VI  Ecclifaſtical Courte. 


be WY Tie whole Order and Manner of Suing a CO MD. 
o W VITT in theſe Courts, as a College, Dean and 
alk Chapter, —_— N | 
a= 

and 


SECT. 1. 


*. 655 Fellows and Scholars of a College, or any other 
| Community. CE gr 
= 2. The manner of giving the perſonal Anſwers of a 
and: Dean and Chapter, the Maſter, Fellows and $ cbolars 
of f g and other Community to the Paſiſiont of 
Crow ona, Es ; 
* 4. The Form 7 anſwering to the Poſitions of the Libel! 
e has by vertue of a ſpecial Proxy. hs 


ſpecial Proxy. | 5 
5, The Proteſtarion of the Proftor of the Adverſe Party, 

at the time of the Exhibition of this ſpecial Proxy and 
the Anſwer. ws | 0 


Tung one hath any Action for a Legacy, or the Sub- 
L trattion of Tithes, or the like Cauſes, againſt a Dean 


e, Or any other Community; who by reaſon of the 
Klonally) a Citation is to be drawn in theſe caſes, on 
the Cathedral Church of M. and the Chapter of the ſaid 


clas of the College of M. [or thus] the Major 
u the Community of the City of London, by affixing 


ere the Dean and Chapter are wont to fit ; Likewiſe 
"the outer Doors of that College, whoſe Maſter, Cc. 
4 "= 


1.0f a Citation againſt à Dean and Chapter ;, the Ma. 


id Chapter, or a Maſter, Fellows and Scholars of a Col- 
ultitude, cannot be eafily convened or cited, (at leaſt 
ismanner, (Scil.) that ye cite the Worſhipful N. Dean 
Wrch, [or thus] N. the Maſter and the Fellows and 


W- preſents, upon the Doors of the Chapter-houſe, 


4. The Form of exhibiting the Anſwers by vertue of a 


8 4 
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. The Prad ice of the PART YI, 
is ſued: And ſo likewiſe againſt the M 1jor, c. by affixing 
the ſame, upon the Commorrhall, or place where the 
are wont to keep theirCourt,(which is called theGu1/d-þy/)) 
and where the Citizens and Aldermen of the ſaid City ate 
wont to have recourſe; theſe words, or ſome ſuch line 


7 
Fauth 


Tthe P 
up ĩca 
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being added in every Citation, | by ſuch ways 2nd means 3. If 
ſo as in all probability the Parties to be cited, may come Willows 

to the knowledge hereof. ] Yet the Parties who commence What or 
Bute againſt theſe Perſons, out of civility to them, are h, tl 
wont to intimate this Citation, (before the Execution of i er Sy; 
to the Dean, or ſome one or other of the Chapter; as ar to th 
fo to the Maſter of the College, or the Major or RecorderMWnitted 
_ of the City; and muſt ſigniſie that they intend to com their 
mence this Sute againſt them; and if notwichſtanding th use,) 
Intimation, this Community doth not appear by their Lees) tc 
ful-Syndick,upon the next Court day, to anſwer the aforeil all a 
> On ſaid Sute, then may this Citation be Executed in manneWilycr, i 
1 Weſemb, à8 was before ditected. A Syndick + is he that hat vers, 
parat. f. tit. a Mahdate from a Dean and Chapter, or other Commun not be] 
quod cujuſq, ty, to manage Sutes and other Buſineſſes, and ſometimes full a: 
2 Conftitute a Proctor, exercifing in that Court, where . This 
15 erf Attion is commenced : Theſe Perſons may alſo Conti! Proxy 
« greco verbo this Proctor to be their Syndick. And it is to be nog e my | 
urg he, that in every Citation, the aforefaid reſpective Perſon anſiwe 
id eſt, adeſſe, are nor to be Cited to appear perſonally, as in an ord ina ied in t! 
| e e Citation, but they are to be Cited to appear by their Client, 
. nave». dick, ſufficiently inſtructed and conſtituted : For a ge t Anſw 

ral or uſual Proxy is not ſufficient as to theſt Perſons. WP Client, 
2. If the Plaintiff in any Cauſe, relating to the aach conc: 
faid Perſons, doth defire to have the perſonal Aniwers e of my 
thoſe Perſons, to the Poſitions of the Libel, Cc. ic mull own pre 
decreed for the principal Parties, that they appear u At the 

ſuch a day, and in ſuch a place, by their Syndick, Culler, the 
ently infiruQed and lawfully conſtitutefl, to anſwer ro accept 
afoteſaid Poſitions by:vertvc of the Oath of the aforel W as the 
Perſons. And aga inſt the day of thisappearance, th HH 2pain( 
ties thus cited, ought to appointa Syndick with a pete nullit, 

Proxy, to anſwer (by vertue of their Oath) to ee that it 
firion-of the Libel, as is more fully declared, in the ful =p | 

en 1 


ing number: For though the Proxy (before mention 
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Eauthentick, yet it is not ſufficient to theſe Effects: And 


c ſthe Parties thus cited, do not this, they are to be Excom- 
i muoicate, as well as any other Perfons, by thoſe general 
re umes, (is.) the Dean and Chapter, all and fingular, Cc. 


ind ſo likewiſe the other Communities before mentioned. 
z If a Biſhop, Dean and Chapter, Maſter of a College, 

kllows and Scholars of a Community, or any other emi- 

wot or priviledged Perſons, are called ro anſwer perſo- 


ily, they ought to fend their ſpecial Proctor, * or any » n, hi. 


Fit ber Syndick, who has * and an authentical Proxy ; Afr de guo 
rs this end and Purpole, only a ſpecial Proctor can be ft mentio 4 
dei mitted, (notwithſtanding what was ſaid before, touch- . 3 
com weir Syndick, or general Proftor exercifing in the g. 2 him. 
ü at,) io anſwer to their Names, (and in their Conſci- gute a Syndi. 


wes.) to Swear to theſe Poſitions. But in this Proxy, not co, ut ibi dici. 
ly all and fingular the Poſitions, to which they ought to. Speculator 
wer, is to be inſerted, but alſo the ſeveral and Afttinct 45 Jo 3 
ulwers, to every ſuch Polition, by the Words I do, or Ie Syndico da. 
not believe: Or elſe this Anſwer avails not, neither is tu Ah. 
ttull and ſufficient Anſwer. © = 

4 This Proctor thus conſtituted, muſt exhiblt this ſpe» 


fe 1 


ku Froxy ſaying, 1 exhibit my ſpecial Proxy for B. and I 
note le my part for the ſame. And in the name of my Client, 
er (ono anſwer and believe in and through all things, as is con- 

ro ina ed in the ſaid ſpecial Proxy; and in the Conſcience of 


Client, I do Swear upon the holy Evangeliſts, that 
ls Anſwers are true, according to the Information of 
Client, and the credulity of his Proctor, in thoſe things 
Ich concern the Fact of another, and the proper know- 
ge of my Client himſelf, in thoſe things which concern 
own proper Fact. 5 i 
At the time of exhibiting this ſpecial Proxy and the 
liner, the Proctor of the Adverſe Party, muſt ſay that he 
accept the Contents of the Proxy, and the Anſwers, 
ur as they make on his and his Client's part; but if they 
e againſt him in any thing, he difſents and proteſts as 
Ile nullity and inauthenticity thereof: And he muſt al- 
be that it is not fully nor ſufficiently anſwered, reſer- 
bimſelf to this Proxy, the Anſwers, and to the Laws. 
en if the Day of Appearance of the ſaid Party 
who 
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Certificate introduced, or continued until that day, or ch 


the Proctor, or if the Anſwers are frivolous, and (ſuppoſ 
they be) made with an intent, injuſtly to defer the datt 


_ (defeating Juſtice as it were) if theſe things are made ap 
notwithſtanding the aforeſaid Anſwers. But obſerve, thi 


tier the Anſwers are to be admitted, or the Party giyi 
them, is to be Excommunicate; the Certificate of the ſa 


the Judge doth aſſign, to hear his Pleaſure ; for otherwa 


de Cited de novo, to the Effect, as at firſt, 


who is to give the Anſwer, is in being, (whether by the 


Penalty being reſerved,) the Proctor who defires the An 
ſwers, muſt exhibit the Original Mandate, c. and defi 
that the Party may be Excommunicate, c. If theſe An 
ſwers are not Authentick, through the Defect of the 4 
thentical Proxy, or if the Laws permit not the Anſwers o 


1 


E 


or ſometimes with an intent of making a fruſtratory Cour 
pear to the Judge, the Party is to be Excommunicat 


if the Judge doth deliberate upon this Petition, (via.) w 


Ti 


perſonal Decree is to be continued until that day, whit 


the ſaid Mandate being diſcontinued and withdrawn, 


Party anſwering cannot be Excommunicate, but ought Wi, who 
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THE SEVENTH PART. 


— 57 


* * . 


e whole Order and Method of Proceed- 
ng in. Criminal CAUSES, which are 
able to be Corrected and Reformed by 


de Spiritual Magiſtrates, 


I) be Riubric. 


= the Common Law, + the Puniſhment and Cor- + Lind. c. de 
tection of Crimes, doth belong to the Reverend Conſuetud.Se#. 
the Biſhops and their Vicars in Spiritual things, Sauer. 
Therefore every Biſhop, (in order to correct and“ e. 
ll thoſe Crimes, which are to be corrected and puniſh- 
Id to extirpate thoſe Errors which are to be rooted 
0 the firſt Year of his Inthronization, (that is, af- 
k Conſecration and Inſtallation to the Biſhoprick) is 
o viſit perſonally, as well in the Head as the Mem- 
(tat is, as well the Cathedral as the — and 
| atiſh 
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like Viſitation, once in every three Years. But ſeein 
and Religion of the Citizens and the Inhabitants ther, 


remain unpuniſhed, and that the Errors and Hereſies, 


* Lind. ubi ſu- 


pra verb. vel 


blios. Cc. de 
cio Archi- 


0 * 
diac. verb. .-. 


to the Arch-deacons (as was ſaid before, but to the 


| formation and puniſhment of (even the greater) Cril 


| biſhop are not excluded, but they may {whenſoever 
Complaint is made to them, concerning any Eccleful 


though by the Law, the correction and reformatio! 


Parifh Church) and the Clergy and People of his wa © 


Dioceſs, and the whole Congregation committed to 
charge. He is wont alſo for ſome Cauſes, to exerciſe 


Biſhops are commonly reſident in the City of their Dio 
and are wont to have a ſpecial care, as to the Man 


NAH 


as they cannot conveniently viſit the whole Dioceſe e 
Year : And leſt the Crimes of the other Dioceſans ſho 


any has crept in) ſhould be extirpated, the Arch. desc 
(who are called the Eyes of the Biſhop) * are bound, 
are wont to viſit (Perſonally, or by their Officials) tt 
Arch-deaconry every Year, and are wont to reform 
correQ the Crimes and Errors therein hapning. And 


Crimes, (the greater at leaſt) doth not properly be 


ſhops : Yet (either by ſome Commiſſions and Comy 
tions, had and made between the Bifhops and their 
deacons formerly, or by Preſcription) the correction 


doth belong to every Arch-deacon of every Dioceſe wi 
the Province of Canterbury, yet the Biſhop and the N 


Crime,) proceed of their meer Office, or when it is 
moted againſt all manner of Delinquents, and may 
rect their Crimes. Nn 


E — — 3 — 
Nr VII. Ecelefaſtical Conrts. _ 


Wh ni:ner of Proceeding againſt Offenders by way of 
un IN&UISITION. oe 


8 EG „ 
i What Inquiſition is, and how manifold, 


14 uber Caſes, and how a Citation is to be decreed 
\ oy #2” 7 Inguiſitioorn. e e 


„ The manner | of Executing and Certifying a tation, n 
upon an Inquiſition. e 


| 4 The manner of proceeding, if the Party Cited doth 
ear. 2 3 D 
1 | the form of proceedine againft the Offender, being 
on $977 to anſwer to Articles, and 77 to anſwer to 
"ir /e Poſitions, to which be is bound by Low to anſwer. 
gion be manner of proceeding 9 * the Offender, dem- 
\ Cr ing to anſwer to a Criminal Perſon, although the Fame 1 
al be eb. r 18 
he le manner . proceeding 3 the Offender, who 
dere Lier the Crime, but confeſſeth the publick Fame. 


The manner of proceeding, where ihe Offender denies 
both the Crime objefed, and the fame. 

| The TT the Interrogatories,. to be adminiſtred 
ganft the Witneſſes produced in a Cauſe of Correction, 
whether to prove the Crime, or the 9 Fame. 
\ Of the final Determination of the aforeſaid Cauſe, 
md the Pronunciation of the Sentence. _ 

| The form of putting Sentence in Execution; 

b The Tenor of the Abſolutory. Sentence, to be pro- 
wunced for the Party accuſed, if the Judge or the 
e do make dt fault in the Proof of the Ar. 
"Boks. e , 7. 
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; rere are three ways of Proceeding upon Eccleſia 
| 1 Alciat. in T Crimes, + as Mr. Clarke hath heard and prati 
 prax-pleninsde(Scil.) by Inquiſition, Accufation and Denunciation. 
bis ubi omnia firſt of which is here ſpoke of, Inquiſition is the ſearch 
reperias ordine gut of ſome Crime, made by the Superior, in reſpes 
(ow adpreef thoſe who are ſubjeft to his Jutiſd tion. Bur it ca 
difla. regularly be made, except a Fame or Rumor is no 
abroad, and that by Perſons of Credit. It is threefc 


„„ ( (Sil) 1. Abſolutely General, () in as much as ig, 

| 8 ) ane ett the Perſons ad the Crimes; as when the 1 
6 abi Th 213. ſtrate doth enquire, whether or no there are any Wiq ies t. 
[ nn. Anan. Men. 2. Abſolutely Special: As when the Magiſt wich ww. 
3  biper %% enquires upon a certain and determinate Crime, Bhi to 
þ 3 geg againſt a certain Perſon. 3. Both General and Spe Hufe for 
nas. joinly, (Sci!) General as to the Perſons, and Spe bang 

. iter. to the Crimes. | ee 
1 qual 2. If it comes to the Ears of the Biſhop or the Arch tey ou 
1 A +3.» don, (whether by publick Fame, (i) of the Relation ce; 
5 (i) —88 ſome Perſons of Credit) that any one within his Dio Noce 
# 1 -* or Arch-deaconry, hath committed ſome notorious Cr ile and 
5 in fine. & Seth. or doth obſtinately perſiſt in ſome etroneous Opiniq M erefore 
. amcporteat. pet betſe Practice, or is ſuſpected ſo to do. Though uon be > 
= ; a Crime has not been detected or preſented by the Ci can be 
1 wardens or Toqutfitors zg the Biſhop or Arch-deacon With being 
5 cite the Offender to appear perſonally before him, Id, as f 
i wonted place of Judgment, and not in private Houſes If E 0d, 
5 cauſe the Law ought to be executed publickly) to ag, ind ret 
certain Articles, touching his Soul's health, and eſpecy be Lat 
concetnigg ſuch a Crime, (here the Crime is to be in bim 
tied) to be objected againſt him. F The C 
[ 3. Though ſometimes the Biſhops and Arch- a Cited a 
8 . Criminal Cauſes, are wont to cite Perſons, not 0! Wi. Of 
= tions in Writing, under their Seals, and in their N N Articles 
1 dat by their Apparitors or Mandartories, by word of m Ang as w. 
= Yer it hath often been controverted, whether of none about 
1 Citation made thus, viva voce, doth avail, not being Mupel the 
=  inWriting, and 1 or no the 2 7 5 7 e try 

1 : if he appears not i 
1 Fed To . this doubt! dhe 


out a grievance being inf! y refuſe 1 
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hte, it is requiſite that for the future, they be cited b „ 
Citation in Writing, * in manner aforeſaid, Likewiſe * Jo. 4nan: 
de Biſhops and Arch-deacons were wont (no Primary Ci 1 
ation preceding, and no Inquiſition being made for theg. l. G 


wught in upon the Inquiſition, neither any Proof made bebet igitir. 
hat the Party to be Cited doth abſcond, ſo as he cannot 
Je Cited perſonally) to decree that the ſaid Perſons ſhould 
e Cited by publick Edict; and alſo (as Mr. C!ar4e has 
mAiſed z and which ſeems more diſagreeable to the Law,) 
te Apparitors were wont to leave at the Houſe of the 
arties to be convened, a little ſhort Note or Paper, in 
ich was contained only the Name and Sirname of the 
Arty to be Cited, and the day of his Appearance, the 5 
(uſe for which he was to appear, being omitted, and if 
tat Party ſo to be Cited did not appear, (though no Oath 
ee made by the Apparitors, that this Note was left) 
hey were wont to Excommunicate them, and get them 
knounced as Excommunicate Perſons : From which ſort 
Proceedings, many Cauſes of Appeal were wont to 
ie, and the Parties Appealing have got the Victory. 
ſterefore it is moſt ſafe for the future, that a Primary Ci- 
Wition be granted, and that the Party be Cited perſonally, 
In can be done, or elſe (an Authentical Certificate, or an 
th being made, that the Party to be Cited doth fo ab- 
bind, as that he cannot be Cited perſonally,) a Citation 
E modzs, is to be decreed: Which being duly execu- 
band returned, if the Defendant doth not appear, he 
wy be Lawfully Excommunicate, and they may proceed 
inſt him, as in other Cauſes of Inſtance. 13 
Cited appearing, the Judge, Biſhop, or Arch. deacon, liter, gue funs 
lteir Official, may of their mere + Office, give and ob-differentia in. 
Articles in Writing againſt the Party appearing, con. 4e Inn, fie. 
Ing as well the Cauſes of his Convention, as the publick y ,,, mes. 
Ne about that Crime, for which he is Cired, and may rem ofiici fl. 
lp! the ſaid Party to take his Oath, to make anſwer, Ant. de cchab, 
lv he rrurh in his own proper Fact, and as to his cre. 4. c. ira, 
ly refuſe this Oath, he is to be admoniſhed a firſt, a e 
con 


party to be Cited, nor any Certificate being returned orquands. Set. 


4. The Citatory Mandate being returned, and the Par , raSedk. ow 


nem ex officio 


liy in the Fat of another: And if he doth contumaci. 25: wee. | 


* re 
* . n E 


. 
* r 


, 9 
* . _ 
_ : 6: CS] r \ ern an I INE INT 64) rer NW II TOO 
g 0 : 
n - X } : — — * * of . — — 4 wes 


cond and a third time (though all ar one and the f. 
moment) ro rake the Oath ; and if he is yet pertinacig 
(or rather contumacious) in not taking the Oath, or! 
Jultly deferring to take it, he is to be Excommunicats, f 
this his manifeſt Contempt, and is not to be abſol ved. 
til he take the Oath to anſwer, to obey the Law, and 
Rand to the Mandates of the Church: If the Party tf 
convened, doth rake the Oath, to anſwer to theſe Af tic 
he is to be admoniſhed ro undergo his Examination up 
the ſame, within or before ſome day, to be aſſigned 
that putpoſe, at the pleaſure of the ſudge, or elſe to 
ear upon that day, and fee himſelf Excommunicate, 
is Contempt in that behalf; and if he doth not under 
his Examination before the time aſſigned, (wither he: 
peats then or not,) unleſs he purgeth this his Contem 
* by alledping fome lawful Cauſes, he is to be Excom 
Er nicate for his Contempt and Contumacy, as above. Aras 
= i. Although, as was ſaid above, the Defetdant is De 
1 obligecl to anfwer to a Criminous Poſition, yet he og h 1 
fo anſwer to the Fame, and to the Juriſdiction of of 6 e 
Judge. For the Judges are wont to alledge in their 0 Abt 1 
ticles, that the Defendant is of their Juriſdiction, that b « 

the competency of the Court may appear. Therefore 1 t G 
this Defendant doth refuſe to anſwer, he is to be requeſh ee 
bid and commanded to anfwer inſtantly ; and if be f 01 
thus requeſted and commanded, he doth not anſwer, " w 
doth * frivolouſly, or doth injuſtly delay to an, C 
he is to be pronounced Contumacious, and in Penalty # 5 1 
this his Contempt, he is to be pronounced and declared. : * 
confeſſing thoſe Articles, to which he doth not antini LIF they 
And this Pronunciation or Declaration, pro conf-(o, 4 8 
Aquipollent, to a confeffion abſolutely made, and the 4 
fendant may be proceeded againſt, as if he had confe Sea 
thoſe Articles, to which he hath refuſed to anſwer; or! a 5 t 
as if they had been ſufficiently proved by Wirneſſes. WF” * 
6. If the Defendant doth confeſs the Fame, or it 19 55 3 
Aiſfficiently proved by Witneſſes, the ſaid Defendant on : ou 
do anf\ver to the Poſitions, although they be Crimin 1 2 
and if he doth refuſe, or doth injuſtly defer to anſwer, w n 
is to be requeſted, admoniſhed and commande to ani om 


5 
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e pronounced 1. confeſjo, in manner and form as above. 
7. If the Defendant doth confeſs the Fame, but doth de- 
the Crime objected, and if the Judge and the Promoter 
if his Office do believe, that they can prove the Crime, 
Competent Term is to be aſſigned to the neceſſary Pro- 
noter of the Judge his Office, to prove the Criminal Ar- 
ales, and Proofs are to be produced as in other ordinary 


Ent at all the General Seſſions, until Sentence be pro- 


ots and che Witneſſes are to be received, admitted, 
om and examined, and their Depoſitions are to be pub- 
iſhed (upon thoſe Articles objected) in Penalty of his 


lice, or rather notwithſtanding his Contempt. Bur it is 
ſt fate after the Atteſts of the Witneſſes are publiſhed 
jd received, that the Defendant be cited anew, to hear 
Definitive Sentence pronounced upon ſuch 2 day. 
Il the Defendant may except againſt theſe Witneſſes, 
u reprehend them and their Depoſitions; or he may be- 
e Publication of the Witneſſes, propound and prove 


innocency, as to the Crimes objected : If the Fame is 
eſſed or proved, he may be injoined Purgation, as in 
following Number. And it is to be noted, that all 
uſes of Correction, inſtituted of the mere Office of the 
lie, are Summary Cauſes, at leaſt, they are wont to 


18 2 voluntary Promoter aſſigned. LE 
H the Defendant doth deny both the Crime and the 
ſe, then if the Crime objected be notorious and pub- 


K:rning the ſame ; the Judge muſt rake care to pro- 
* and examine the Pariſhioners of the place where the 
kendant lives, or any others to prove this Fame, and 
F compel them to give their Teſtimony ; which if they 
kſe, he may puniſh them by the Eccleſiaſtical Cenſures. 
likeas in Cauſes of Inſtance, it is Lawful for the Party 
Wit whom the Witneſſes are produced to adminiſter 


nd if notwithſtanding that, he doth not anſwer, he is to 


Cuſes, and the Defendant is to be admoniſhed to be pre- 


munced  inclufively : And if he doth not appear, the 


Lntempt : Alſo Sentence may be pronounced in his ab 


1 ſort of matter for his defence, and in order to prove 


e 2 dummary proceed ing; but it is otherways, where 


band if a publick Voice and Fame hath gone abroad 


B b | any 
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any Interrogatories, againſt the Witneſſes of the Adver 
ſary, which are pertinent to the Cauſe Inftituted, in orde 


of any Man, doth depend amongſt the good and gray 


to bring the truth to light: So alſo in theſe Cauſes of Co 
rettion, in which the State, Eſteem, good Name and Fan 


ſort of. People, it is very requiſite and convenient, that t 
Defendant do adminiſter Interrogatories, againſt the Wi 
neſſes produced of the Office of the Judge. 
9. Seeing that the Witneſſes examined to prove the pu 
lick Fame, through the ignorance of the Regiſter, ; 
wont ſometimes to depoſe generally, that a publick Fa 


onounce 
x of his 
uth Prove 


hath gon abroad, that the Defendant hath committed (Wi rofirar 
Crime objected, not mentioning by whatPerſon the Fame and ir 
roſe, or from what Cauſes it had its Original; neither ri "hoy 10 
driog any Reaſons for their knowledge in their Depotilii, upon f. 
ons; the Defendant therefore may miniſter theſe follo al | 
ing Interrogatories, (viz.) Firſt, againſt the Perſons; 1 
the Witneſſes, as above; then he may deſire that the v enjo | 
neſſes may ſpecifie thoſe Perſons, from whom they he: ure an 
the Fame; as alſo that they may declare particularly, hi 4 Rok 
ſigus or preſumptions, from whence this Fame took its nc 
which may be theſe, (Sil) if the Defendant has been II. dente 
in the night time, in ſuſpicious places, with ſome ſuſpeg enioin 
Bawd or other Infamous Woman, and often convert he g ws 
with ber in private, and kiſſing her. And ii it app. * th 
either by the Witneſſes Anſwers to theſe Interrogatori.. eien 
or by the Proofs to be produced by the Defendant, al "mg 
the Fame of the Crime objected, hath proceeded, ta I ne 
and been noiſed abroad by malevolent Perſons, and i and f 
as are enemies to the Defendant, or (which often fallsc 13 
by the nude and ſole Accuſation of ſome naughty Woehe him f 
who confeſſeth her own Naughtineſs. To theſe Cu. and | 
nous Poſitions, the Defendant is not bound to anſwer, Wk i (in ſc 
ought he to be accuſed of them: becauſe a Fame th dini FI 
nerally proved, is nor ſaid to be proved properly, nei tis Cha 
is it a Fame, bur rather a falſe Rumor. 


10. If the publick Fame, touching the Crime objet 
is proved, either by the Defendant's confeffion,or by 
neſſes, or if the vehement preſumptions and hgns be 
noted, or ſuch like are proved, though the Crime 
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al Purgation to the Defendant, and if the Defendant er 4 De- 
makes default in his Purgation, he is to be pronounced a8 ovate de 
ovict ; and publick Penance is to be enjoined him. But penal. ftarim 


the Crime objeQed is proved, then they muſt proceed poft probationes 


kimmary Cauſes, and the Definitive Sentence is to been. 
Wrhonounced, whereby the Judge or the neceſſary Promo- 

x of his Office, (if a neceſſary Promoter were affigned ) 

uth proved their intention mentioned in the Articles ob- 

Ned; and that the Defendant hath nor proved any thing, 

g [uſtrate the intention of the Office, as in ordinary Cau- 

and in the concluſion of the Sentence he is to be pro- 1", 
noced to have committed the Crime objected and pro- 1 10 
upon ſuch a day, by reaſon whereof, he is to be Ca · 
ically puniſhed, chaſtiſed and corrected, and a Saluta- 
ind Condign Penance is therefore, and ought to be by 
In £njoyned the Defendant, and he is to be condemned 
Charges, made on behalf of the Office, or its Promoter, 
lth a Reſervation of the Taxation thereof, as in other 
Rences. , Fe onthe &b. 

11, Sentence is to be put in Execution, and Penance is 
e enjoined the Delinquent or Party convict, and it 
lt be proceeded in all things, either in the preſence or 
ate of the Party detected in the ſame manner, as is 
1 before, where the Sentence is put in Execution, 
rally in a Cauſe of Defamation. 1 
b. If neither the Crime objedted nor vehement Suſ- 
Is and Preſumptions of the Crime objeQted be pro- 
Xntence is to be pronounced for the Defendant, to 
he him from thoſe things related in the Articles ob- 
K, and he is to be reſtored to his former Fame and 
lit, ( in ſome meaſure injured by this Sute) and he is 
6 diſmiſſed from the Office, as to things objeQed, 


. 


Bb CHAP, 


dec is not proved, yet the Judge T may enjoin Canoni- Fo. Anan. 


þ Sentence, andito a concluſion in the Cauſe, as in other red ad Sex: = 
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leus filins, IF any hath committed any Crime, (whereof the Spi pho! 
porn 'y ſou Fa Courts have Cogniſance) and is not detected, 


1 are | 
phith | 
f D1 


Accuſare, eff nounced or preſented for the ſame, or if the Biſhop 
 aliguem I" Li arch-deacon, have not proceeded" againſt him, by way 

ND he Inquiſition: Vet any Perſon, (who offers himſelf ready 
vel facere ad pay the Party to be convened his Charges, if he doth i 
vindiam. prove the Matters objected,) hath intereſt, voluntarily 
 Hiſtien. -_ implore and promote the Office of the Judge, and 
Alea. in rar. call the Delinquent toanſiver Articles, and may admini 
eod. tit. fol. Articles to him, when he appears in the Name of the Jud 


202. qualiter and of his Office promoted, and may accuſe the De 


1 What 
2. The 05 


ef gquent. And ſeeing a Cauſe of Correction voluntarily 18 
; genial, ad fil. moted, is a Plenary Cauſe, it muſt be proceeded in, 4 q 
5% 210, Other Plenary Cauſes, and the Defendant in theſe ca g = 
x (except certain Cauſes, ſuch as are Cauſes of Sym | = F 
notorious Uſury and Inceſt, and all Cauſes concem 77 
the privation or depoſing a Clergy-man from his Bene (en 
and Orders,) ought not to anſwer to the ſame, bec 1 e ; 

they are Criminous Poſitions; yet ought he to an ; es 
what he believes, touching the publick Fame, and ith | 155 5 
be proceeded in all things, in like manner, as upd 9 
Inquifition. And the Parties may reply and give 106 

Double Pleas, as in other ordinary Cauſes; and Sent , 15 
is to be pronounced for the Plaintiff, or againſt the F 1 4 82 
rift, )and for the Defendant, as before. But here obſ f þ 755 
That if the Plaintiff in this Caſe, doth prove the pul afo 


Fame or vehement Preſumptions, ſo as Purgation i! 
enjoined the Defendant, (though he proves not the 
objected) yet he ſhall obtain Sentence, that Pu 
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weht to be enjoined, and the Defendant is to be condem- 

iz in Charges of Sute : For by his denying the Fame, 

+ hath cauſed the Plaintiff to conteſt, and be put to 
urge about the proof of it | 


, ; 
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n P. Mn 
le hole Order and Manner of proceeding again ſuch 


%% zs termed « PROCEEDING bywy 
5 of DENUNCIATION. 
th i N 


e 


1. What Denunciation is, and how manifold. 
1 The order of Elefling, Viſiting, and Swearing Church- 
wardens, and the manner of Aaminiſtring Articles 
F Inquiry to them, and an Oath thereupon, with the 
orm of Drawing their Preſentments or Denunciation 
1 Foe 75 PR boſe Perſons th 
, The form of proceeding againſt thoſe Perſons thus 
| preſented and nefled by the Geh Wardens, : 
& The Tenor of the publick Ediff, ſent forth againſt 
thoſe Perſons, and the manner of executing and re- 
turning it, r 
5, The form of the Deſendant's appearing with his Com- 
Purgators, aud the Oath to be admi niſtred to him and 
them. 8 
b. The order of Objelling againſt the Compurgators. 


od alſo by the Church-wardens or Inquiſitors, 


u are preſented by CHU RCHWARDENS; 


. A Caution to be obſerved, both by ſuch as are Accuſers, 


Bb 3 Penun⸗ 
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1n Adulterer, Cc. or that he is commonly and publickly 
noted and ſuſpected of ſuch a Crime. Which Preſent- 
ment, by vertue of their aforeſaid Qath, they are to exhi- 
tit before the Vifitor, on the day appointed: Which 


ſuch a day, and are not to be abſolved, until they appear 
ind exhibit their Preſentment, And it is to be noted, thar 


Woof Adultery : But the Party with whom they committed 
the ſame is alſo to be named, and that there is a publick 
fame concerning the ſame : Or otherways, from ſuch 


annot be enjoined, and if it be enjoined, the Party de- 
kfted cannot purge himſelf, by reaſon of the uncertain- 
y and generality of the Detection. : 

3. The Perſons preſented are to be cited to appear upon 
me competent day, to be aſſigned by the Judge, to 


ertain £rimes preſented in the Ecclefiaſtical Viſitation, 


q turned, the Judge muſt fignifie to the Party convened, 
n word of mouth, the words of the Preſentment, or the 
6 elt of them on this manner: We object unto you, that 


jou are Lawfully detected and preſented before us, (by 


elented) and that there is a publick Fame and Rumor 


g q dong the Party convened, is not bound to anſwer, whe- 
rau r be hath committed the Crime objected or not, (be- 
ny ule it is a Criminal Poſition,) yet he ought to anſwer ; 


kitively or affirmatively, as to the Fame objected; 


ns 2"! though he denies both the Crime and the Fame, yet 
f 4 nonical Purgation may be enjoined, Therefore the 
= Jupe is wont to Interrogate the Defendant, if he can al- 
een e zny Cauſe, why a Canonical Purgation may not be 
on eined him, and why a Competent day may not be aſ· 


ed and appointed, (conſideration being had, to the 
2 b 4 diſtance 


if they do not, they are to be Excommunicate, by vertue 
of the aforeſaid Monition,to exhibit their Preſentment on 


Glthough it is very uſual now adays,) it is not ſufficient 
to preſent ſuch an one, to have committed, or be ſuſpeQed 


general and incertain Preſentment, Canonical Purgation 


ulwer Articles, touching their Souls health, and eſpecially 


ltely celebrated. This Citation being duely executed and 


e Inquiſitors and Church-wardens of your Pariſh,) to 
uve committed ſuch a Crime, (here ſpecifie the Crime 


lat you have committed this Crime preſented : And 
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diſtance of the Pefendants Habitation, from the place ofMitady, 1 


Judgment, ) on which to purge himſelf, under four, ſix made th 


+ Lind. de 

_ Purgat. cap. 

Clerici. verb. 
folemnitate. 


in ſuch a place, with ſuch a number of honeſt Pariſhioner 


laid, are ſaid to be Teftes Synodales, 


_ Miniſter of the Pariſh-Church of the Defendant, in ths 


appointed for the ſame. But this Citatory Edict is to be 
Certified, either perſonally upon the Oath of the Party 


Certificate. 


ficate, in manner and form as aforeſaid, the Defendant1i 


according to the Aſſignment; and if he ſays he has the 


or eight hands of Tome honeſt Men of the Pariſh, accord-Mingular 
ing to the quality of the Perſon, the weightineſs of the nopoun 
Crime preſented, and the Infamy ; and is alſo wont tode Minit th 
cree all and fingular I (who either will, or can oppoſe and tors, t 
obje& againſt this Purgation, and the Compurgators to v oppoſ 
be introduced) to be cited, by publick Edict, ora Ci ud in P 
tation publickly denounced in the Pariſh Church of the ¶ und proc 
Defendant, to appear at the day and place afiigned torfMnharevez 
this Purgation, to propound and object in due form ofWniſes. * 
Law, (if they think themſelves intereſſed) againſt thMwgators 
Purgation and the Compurgators to be produced. AndMiteir Na 


it is to be noted, that it hath been always practiſed an{Whlinſelf x 
_ adjudged, that a Purgation may be enjoined upon the ſol: 
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Preſentment made by the Church-wardens and the Inqui 
ſitors, no Witneſſes being produced to prove the publick 
Fame, (notwithſtanding the Defendant doth deny upo 
his Oath, both the Crime and the Fame) becauſe the 
Church wardens aud Inquifitors, Sworn in manner atore 


4. In the aforeſaid publick Edict, theſe things following 
are to be ſpecified (vig.) that ſuch an one, who was de 
tected of ſuch a Crime, is to purge himſelf on ſuch a day 


his Compurgators. This Edict is to be denounced by the 
lame Church in time of Divine Service, fix days at lea 
before the day on which the Purgation is to be made, ic 


as in all probability, thoſe who have a mind to oppoly 
this Purgation, may have knowledge of it, before the day 


publiſhing and executing the ſame, or by his Authentical 


5. The ſaid publick Edict being returned with a Cet 


to be called publickly ; if he appears, the Judge mult 45 
him if he has his number of Compurgators ready in Couit 


ready 
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rady, then the Judge muſt cauſe Proclamation to be 
made three times, by the Cryer of the Court, for all and 
ingular Perſons Cited, in manner and form aforeſaid, to 
nropound and object, (if they have ought to object a- 
inſt this Purgation, to hinder it, or againſt the Compur- 
wcors, to be produced in that behalf. But if none come 


v oppoſe, then they are to be pronounced Contumacious, 


nd in Penalty of their Contempt, the Judge muſt decree 
nd proceed to Purgation, and all manner of Oppoſers 
nharever are to be ſilenced for the future, as to the Pre- 


ies. Then the Party preſented muſt produce his Com- 


ngators F and may deſire the Regiſter to write down , „„ 
their Names and Sirnames in the As, and muſt offer T _ ” 
linſelf ready and prepared to take his Oath, as to his * * 
weency in the Crime objected, and muſt defire that his Purgation. & 
(ompurgators may be admitted and received, and that verb. compet- 
light and Juſtice may be done and adminiſtred to bim. 407 . 
den (ſeeing the Judge is not excluded from propoſinga e Acc. . cum 
Vie&ions, though none elſe object) if nothing can beoportear, verſic. 
wpounded or objected by the Judge, againſt the Com- ſicundo quærĩ. 
upators, or if it appears to the Judge, that they are Pa- 2 $21 
ſhioners of the Pariſh where the Party detected lives, and 

welt Men; he muſt publickly recite, as well to the Par- 

preſented, as to the Compurgators, the danger of Per- 

uy, and the Penalty (as well by the Divine as the Hu- 

un Law,) due to thoſe who commit Perjury, and who 

pfalſly invoke the Name of God: And he muſt often 

d {crioufly admoniſh them to have a care of their Souls, 

id he muſt alſo read them the Preſentment made by the 

lurch-wardens, or he may command it to be read by 

k Regiſter. And if after all this, the Party detected 

Kh inliſt upon his former Petition, (that is, that he is 

dy to take the aforeſa id Oath, and doth deſire that his 

mpurgators may be adrnitted and received,) the Judge 

pht to adminiſter to the Party, this following Oath : 


Iz) that he hath not conumitted the Crime objected, 
that he is not guilty of this Crime. Which Oath, if the 
Party doth take with a be ud and reſolute Mind, then 
: Compurgators, are to be asked, whether or no they 
|, and can with a ſafe Cc nſciegge Swear, het fy 

1 elieve 
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The Practice of the PART VI. 
believe the Party detected is innocent of the Crime 
whereof he is detected, or that he hath taken a true Oath: 

Which Oath, if it is boldly and undoubtedly taken by the 

Ip 5 . N the judge muſt Pronounce, that the Part 
+ Lind. 1h detected hath mos +} and Canonically Purged him 

J. verb, compel- ſelf, and is innoeent of the Crime objected, and therefore 
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«nt in fine muſt reſtore him to his former State, Credit and Repute] 

© and ſo diſmiſs him from his Office, as to thoſe thingy 
objetted. EN | Eo 

6. If upon the return of the aforeſaid Publick Edict 

the Oppoſers do appear, they are to be admitted to pro 

pound any manner of concluding Matter againſt the A 

miſſion of the Purgation; (v:z.) that the Party detected 

hath committed the Crime obſected, (ſpecifying the Par 

ty with whom the Crime was committed, and the tim 

and place of Commiſſion of it:) Or that the Compurgg 

tors aforeſaid, ought not to be received or admitted, ina 

much as they are the Parents, Kinsfolk or Tenants of th 

Party producing them, or very poor and needy (for 

poor Man is nor to be admitted, if the Pariſh is ſpacious 

and if there be a multitude of Pariſhioners, but it is othet 

ways, if it be little, and not populous) and ſuch whoma 

be eafily corrupted and ſuborned of evil Fame, an 

a ſtained Repuration, and Criminous 8 the 

1 Crimes) for thoſe who object againſt a Purgator, ma 

BY propound any Crimes, and that he is noted for the lif 

Crime, for which the Defendant is preſented ; and laſt! 

| ſuch as ought not to be admitted to the Purgation of a 

Perſon. If the Parties propounding the aforeſaid Ob 

tions, do undertake to prove the ſame, they are to | 

admitted; and if they prove the Crime objeQted, Senten 

Is to be pronounced, that they have proved their Intentic 

mentioned in their Objections, and the Defendant is to 

pronounced as Convict, and Canonical Penance 15 to! 

| enjoined as before. But if only the things objected 284 

the Compurgators are proved, the Party convened 1 

be pronounced to have made default in his Purgatic 

and Penance is to be enjoined as above, with a Condet 

nation of Charges in both caſes, that is, if either the Cri 

is proved, or the Objections againſt the Compurga!9 
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ne, n this laſt eaſe, the Judge may, out of favour, grant the 
tn Party convened, a new day, on which to make his Pur- 
the ation by other Compurgators : And then if he doth Law- 
rt 15 prove himſelf guiltleſs, he is to be diſmiſt from the 
im 0fice of the Judge, and is ro be pronounced to have Law- 
or filly purged himſelf, and is to be reſtored to his former 
ut fame, but the Cauſe which may induce the Judge, to 
ingen this ſecond Purgation, may be this, (Scil.) where 
„ie ObjeQtions proved againſt the Compurgators, who 
dic vere firſt rejected, were unknown to the Party producing 
Pro dem. But two things are to be noted: Firſt, That an In- 
Ad mation of this ſecond Purgation, is to be denounced and 
Qed mbliſhed, and the Nay „ 1 are to be admitted againſt 
kau ne fame, as upon the firſt Purgation. Secondly, Though 
time he Defendant being admitted to this ſecond Purgation, 
urg ioth Lawfully Purge himſelf, yet he is not to be admitted, 
in Agutil he pay the Charges expended by the firſt Oppoſers. 
Hu bor if the firſt Oppoſers had failed in proving their Obje- 
ior Mons, they might have been condemned in Charges, due 
£100 the Defendant. EE, 3 
ot - if any is accuſed (though judicially) upon any 
oma dime, by a voluntary Promoter, if the Promoter doth 


', "Mic: prove the truth of the Crime objected, or at leaſt 
; UW: there is a publick Fame, ariſing from vehement Cauſes 
, "Wd Preſumprions, ſo as that a Canonical Purgation is, 
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it ought to be enjoined to the Party accuſed; the ſaid 


defamation; and the ſaid Accuſer, is not leſs, but more to 
e puniſhed (that is, a more grievous and publick Penance 
$to be aſſigned him) than if he had uttered Defamatory 
rords, Face to Face, by word of Mouth. Likewiſe if 
de Church-wardens or Inquifitors, do preſent any one, 
it any notorious Crime, to be cortected by the Ecclefi- 
Ilical Judge, or upon a publick Fame; and the Party 
Ielented doth Lawfully purge himſelf, as well of the 
ume, as the Fame, and proves that the Fame though 
bie Itlented, did ariſe from malevolent and infamous Per- 
onde! Is, and ſometimes from the ſole and nude Accuſation of 
e Cl be naughty Woman, and the Judge by reaſon of this 
oof, doth diſmiſs this Party thus pretented, Hom ga 
re: 


rate 


Pty accuſed, may ſue the Party accuſing, in a Cauſe of 


. 


„„ 
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took its origina 


Office, no Purgation o_ enjoined : The aforeſaid Party 
preſented, may in this caſe, ſue thoſe who preſented bim, 
in a Cauſe of Defamation, as above. Therefore let all be. 
ware for the future, how they accuſe or preſent any body 
for any Crime or publick Fame, unleſs they grove that 
Fame, to have had its Original from very juſt Cauſes and 


vehement Preſumptions. Therefore although a rumor or} 
report of any Crime, hath been aſperſed or gone abroad 


amongſt many rn and honeſt Men; yet if this report 


accuſing or preſenting cannot be ſaid to have juſt Cauſe 
for their Preſentment or Accuſation, and therefore they 


are liable to an Action as before. But if they make a ſpef 


cial and particular Preſentment or Detection, according 


to the truth of the thing (that is, that ſuch a Fame, or 1. 
ther Rumour is diſperſed abroad, by ſuch Perſons, or by 


the Accuſation or Confeſſion of a Woman with Child, or i 


| Child-bed,) and not a general Prefentment, as is wont te 


be made; in this caſe, the Party preſented, if he doth In 
ſtitute his Action, in a Cauſe of Defamation, he ſhall be 
Caſt, if it be replyed and proved, that the Fame or Ru 


mor was noiſed and reported abroad, as is contained it 
the Preſentment. OD vn 


from Enemies to the Party detected, or 
From ſome infamous Woman's nude Accuſation, the Parties 


poceede 
the ſame 


i 
8 * 
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| CHAP. iv. 

The Order and Manner of Confirming a BISHOP. 

And what things are to be done by the Proctor, at 

the time of his Confirmation. . 
SECT. :. 


Dirt, a day and place being afſigned for this Confirms: 
tion, before the Worſhipful N. the Commiſſary, Cc. 


be Lerters of Commiſſion, and the King's Patent, under 


the Great Seal of England, mult be preſented and publick- 
ly read before him. Which being ſo read, the id Com- 
niſaty muſt take upon him, the Execution of the ſaid 
letters Commiſſional, Cc. and decree that it may be 
4 according to the Force, Form and Effect of 
+ eg agar nic n 
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Ten the Proctor of the Dean and Chapter muſt 
I appear, who muſt exhibit his Proxy for the faid 
Dean and Chapter, and make his part for the fame, and 
neſent to the ſaid Commiſſaty, the Reverend Father I, 
he Lord Biſhop, elect, and ſer him before him. 


8E CT. z. 


Hen the ſaid Proctor of the Chapter U. muſt exhibit 
the Citatory Mandate, taken forth againſt all Op- 
plers, &c. with a Certificate upon the Execution of it, 
nd muſt deſire that thoſe Parties fo Cited, may be called. 
Then Proclamation muſt be made three times, for all the 
latics Cired, E7c, who being ſo called, and none appear- 
ng, the Proctor of the Chapter muſt accuſe their Contu- 
Macy, and deſire that they may be reputed ne 
an 


„„ BEACH 


PI , 


„ 


— 
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— at. 


and that in Penalty of this their Contempt, the way ane 
means of oppoſing this Ele&ion, may be denied the 
and every of them: And alſo he mult defire that the ſai; 
Commiſſary may proceed in the ſaid buſineſs of Confirms 
tion, according as the Law e the abſence or Con 


tempt of the ſaid Parties (ſo Cited, and not appearing nd no 
in any thing notwithſtanding, as is contained in a Sche . vuſt ac 
dule, which the ſaid Commiſſary muſt redddQ. tir 

1 e me, 
| . ence, 
5 8 Idoſe Pe 
T feſe things thus done, the Proctor of the Chaptef ontaine 
- muſt give his Summary Petition in Writing, which den rea 

the ſaid Commiliary at his Petition, mult admit, to far a 


KH dupre 
by Law it is to be admitted; and muſt decree that it ſnai 
be proceeded Summarily, & de plano, and muſt aſſign the 

ProQor to prove his Petition immediately. 3 


e SECT. 35. 

Then the ſaid Proctor of the Chapter, in ſupply of th 
Proof of the Contents in the ſaid Summary Petition 
- muſt exhibit the Inſtrument or Letters Teſtimonial, up: 


Fte 
fit 
other 


Hen 


the Proceſs of Election, made in Authentick form, and 
Sealed with the Dean and Chapters Common Seal ; alſt of 1 
the Letters Patent, ſhewing the King's Aſſent to this EA.) mu 


leQtion, and the Inſtrument upon the conſent of the fait 
ſo far as they make for the intention of thi 
Taid Dean and Chapter, Nc. and the ſaid Commiſſary 
muſt (at the Petition of the Chapters Proctor) aflign a 
immediate Term, on which to hear his Sentence or fin; 


lis Prem 
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MART VII. Eccleſtaftical Courts. 
"PETIT. 6 
Hich things being thus diſpatched, Proclamation 


ind none appearing, the ſaid Proctor of the Cage, 


their Contempt, he muſt defire the faid Commiſſary to de. 
ace, that it may be proceeded to the pronouncing of Sen- 


doſe Perſans Cited, in any thing notwithſtanding ; as is 


then read. Then the Biſhop Elected, muſt take me Oath 
of Supremacy, and the other uſual Oaths. 


£ ; 


tinitive Sentence, pronouncing, declaring and doing 
ll other things as is contained in the fame  _ 


thi eee 

„// o-» 

obe Hen the Commiſſary, (at the Petition of the Proctor, 
_ of the Chapter, and the Petition of the Biſhop EleQ- 

uus Ei) muſt decree Letters Teſtimonials to be made upon 
je {ail ls Premiſes, 0d 0 736 0; B 

r 4 

iiſlary 1 

gn 31 


Ir fina 


being made three times, for all Perſons Gited, c. 


muſt accuſe their Contumacy again, and in Penalty of this 


ence, or the final Decree, the Abſence or Contempt of 


oontained in a Schedule, which the ſaid Commiſſary muſt 


AT all this, the ſaid Commiſſary muſt read the De: 
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5 ORDER and STRUCTURE] 


+ pat. FI, 
2 


1s a thing I aim not at; neither would I Have any fo f 


A BRIEF 


' DISCOURSE, | 


Shewing the 


Wt 
er is pI 
His Arg 
tontains 
ſt conce 
ture 8 
ion 1. 


OF A 


Libel or Declaration 
l 8. Ic! 
N. | ay Pr 

Nhereby 
vunded 
nclufio 


lr didlum, * non r pris, is a Maxim, as true 
ris — So that to enlarge or ſay any thin 
in this Diſcourſe, more than what others, (« 
great Learning: and Practice,) have ſaid befor 


miſtaken in me, as think me guilty of ſo much Vain glos 


and Oftentation. Neither were it poſſible for me, (or Me Prop 
y elſe, as I think) to reduce this Diſcourſe, to a bett Libel 
echo than Weſembeck ꝶ has done, whoſe words | ſhalWit were 
inſert, with ſome Additions out of other Authors, which L:be 
will render this Diſcourſe ſo eompleat, as that the meaneſi in the 
1 (our inſipid Proctors, I mean of) may fom Witte maj 
Libel, without inſpecting their precedent Books, which ton, w 
they can no more be without, than a Cripple withou ce, the 
his Crutches. I queſtion not but the Learned Advocate it ſeli 
are ſo well ſtored with Diſcourſes of this nature, that ti in the 
can be of little uſe to them. IS is the 
be tega; 

1. What a Libel is. 8 or Cay 
2. How many and what, are Fo parts of a Libel, tis the 
3. Hot many ſorts of Libels. Fremif 


4. What things are ſaid to be proper ta a Live! 


j k 


$ | 


A Diſconyſe of the Libel. 
. What is the efficient Cauſe of a Libel. 
6. The matter of a Libel. = NE 
7. The form of a Libel , deduced alſo from a Syllogiſtical 

Argument. 1 1 
8. The next, and not the remote matter, ought to be 

expreſſed in a Libel. „ 
9. The end of a Libel, 


| A Libel is ſaid to be a Diminutive, 2 Libro from a 
Book; whence formerly a Paper was offered: In 
(reneral it ſignifies every Writing: Figuratively the mat-* Ai. i 


untains the Action: Ora Libel is nothing elſe, but a 7%": * 
it conception of words, ſetting forth a Specimen of e 
ture Sute. Accord ing to Lanfranc. (c guoniam. de Pe-+ Ummius 
ion. 1. 7.) it is defined the Lawyers Argument. 9 40. 8. 
„ 8 2 | 
2, It is ſaid to conſiſt of three parts. (Sci.) 1. The 


. 


true à 


thin or Propofirion, ; which ſhews a juſt Gauſe of the Peti- 
rs, (Hen. 2. The Narration, or the minor Propofition, 
befor tereby is inferred (in the ſpecies of the Fact pro- 
ſo i unded) that there is cauſe juſt for the Petition. 3. The 
1-ploryWncluſion or the concluſive Petition, which conjoins both 
(or e Propofitions, and includes the minor in the major. 
bett A Libel therefore is a practical and judicial Sy llogiſm, T Alciat. ubi 


1 fhal 
whic 
neanel 
form 
hic 
withou 
vocate! 
hat thi 


it were. Though Specularor de Libelli confectione. Sect. he Jaſon. 

d Libellus, u. 3. recites its parts ſomewhat otherways 35 prin. Inft, de 

in the firſt place, he puts the cauſe of the Libel, which Ant 

ne major Propofition . In the ſecond place, the Obli- 

on, which is the minor Propoſition ; and in the third 

e, the Action, which is the Concluſion : For the Peti- 

nit ſelf}, is ſaid to be the Action: The Concluſion con- 

is 1n the Petition, and not in the Words related. And 

S's the chief part of the Libel, which ought eſpecially 

de regarded in Civil Actions; not ſo in Criminal Acti- 

kor Cauſes, becauſe in them there needs no Concluſion. 

this the * Plaintiff concludes, juſtly defiring from _ 

Premiſes, and the things propounded, that the De-* Alciat. a 
ec fendant ſ ua: 


l. 


it: 
„ 1 Ni 
I! 


Zr is put for the thing contained in it. But properly inprax. fol. 18, 
his Argument, a Libel is taken for the Writing which Speacator. de 


Zaſius & ali 


— . , ]. oat 


Fn, — Q A < No UA 1 VASP AA tr ae ns 


” — I" a WS + 28 5 


a. * * .. on. a a \ L f . wn * NN R 


is G \ * * 1 8 


_ + Speculator the Charges. f 
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402 A Diſcourſe of the Libel. 
ſendant may be condemned, both in the Principal and inf 


wbi fopr- _ 3. In reſpeC of the ſubject matter of the Libels, there 
the wap Lanff. are only two ſorts in uſe; the one of which 1s Conventio 


c. qumiam. ad nal or Civil, (a Conveniendo, from convening) the othe N 
verb. petition. Criminal, (a Crimine ſeu Querimonia.) In reſpedt of ity WW 
1 1. form, it is either ſimple (which abſolves or declares the 
prax. fol, 102, Action, in a continued Speech or Oration, as it were Butt 
Umnmius or Articulate, in which the merits of the Cauſe, are pre dufon 

diſp. 6. th. 8. pounded by Articles. 7 s 42 
 Roghach. pro. 4. The Properties of a Libel, or thoſe things wich Myn 
. 33 arc: ſaid to be particularly proper to a Libel, are theſ Ad ö f 
4 oldender. 5. (Scil.) that it be round, (as the Civilians term it) Dil s form 

ie forma Lib. cid, concluding, not obſcure, uncertain, nor general oil expr 

F Ferrar, in alternative. * | 1 IN 5 erly 2 
Jorma 1h. F- The efficient Cauſe of a Libel, is the Law, whidſ,n'ty, 
1b. ag depoſeth a Libel to be offered: But it commands prin Argut 
5; | pally that it be offered to the Judge (ſeeing his Otice Where cor 

———_ upon this Petition) and then alſo to the Adverl_hi Libel. 
arty, | 35 
” As to what reſpefts the matter of a Libel - It is? Eve 
be offered in all Cauſes, about which Judgment is ſtire 
up, and a Sute is commenced betwixt two: And that A. 
well in Civil as Criminal Cauſes, Cc. but not alway The: 
Summary Cauſes, (via.) in Execurions : For in thel 
any manner of Petition is ſufficient, though it be witho 
Writing : like as when it is proceeded by way of Inq 8. Civi 
fition, or where the Office of the Judge is implored in qi as w 
extraordinary manner. ; „ fingul 
7. The form of a Libel, (although it ought cſpeciallhſ., ſhew 
to be drawn, according to the ſtyle and cuſtom of eve 
Court, yet where there is no ſpecial cuſtom extant, 
_ ought to be drawn in Writing; and in ſuch mannes, 
that it may contain theſe five Things, comprehended 
theſe following Verſes. 
Quis, quid, coram quo, quo jure petatur & a qu, 
LY * 1 Reelle compaſitus — 4 Libellus habet. T 
Aciat. ub! ſup. 5 8 Fa 


fel. 18. Mo 


in 


Each Plaintiff and Defendant's Name, 
And eke the Judge who tryes the ſame; 


Kt The thing demanded, and the right whereby 
2 You urge to have it granted inſtantly : : 
the 


He doth a Libel right and well campoſe 
2 Who forms the ſame, omitting none of thoſe. 


ere) 
pic 


hic 8 
theſe 
Dilu 
xal o 


But the particular form of a Libel, X conſiſts in the con. le it ex 
dufion, which (what it ought to be) 7% in Sed. buic daf iu. e 
em n. 13. Inſtitut. de Aclion. copiouſſy diſputes; fo al- #mplicite — 
So Mynſ. in Inſt. de Aclian. At this day, ſuch reſpett ĩsker in puftes 
ud to the concluſion, that it be ſufficient to gather from u im 
is form, of what nature the Action is, though no name a We. 
kk expreſſed: Which ſeems to have been otherways for- jemb. ubi * 


Whic 
print 
face1 

! 


bm the more dilucid and clear, we will diſpoſe it into l. 148. 1.6. 
n Argument or a Syllogiſm, f in Durii, which ſhall in iam. d. 
hort comprehend the whole Matter, and all the Parts of pros. ad verb. 
z Libel. ITO e Petition. n. d. 


tis: Every one who Defames an honeſt Man, ought to be 
ſtir's L 3 puniſhed. F ens 
that 2 A. G. hath Defamed a certain honeft Man, J. G. 
2) oY Therefore the Jail A. G. ought 10 be Eccleſraftically | 
1 thei Puniſbeu. 
vitho 5 Op | 

| Inq 8, Civil Actions are either ſingular, general or univer- 
ed nazi as was ſhewn in the Practice. Thoſe Actions which 


 fingular, are alſo either real, perſonal, or mixt, as has 
en ſnewn. Now in a real Action, the next Cauſe, and 


demand ten pound of Tits which I ſent him, and Iz, „ In 


the Contract, or the lending Mony, is the next Sed. omnjum 


onal Action; for the Obligation or Bond ariſing from !- 
e Contract, is the next or neareſt Cauſe in a perſonal 
Mon, and the remote Cauſe in a real Action:? Where- 
* in a real Aﬀtion, if you fay in your Libel, I ask 
pound of Titius, which he owes me upon Bond; here 

| Cc 2 Fon 


"A Diſcomſe of the Lil, 40 
© Ita formar} 


nerly, at leaſt by the Law of the Codices. To make this l. 8. Anchor | 
+ Layr. e. 


It the remote, ought to be expreſſed, * as for example,“ Eanfr. uM. 
e he may be condemned to pay me that Sum: Here Rb. n. 15. G 


uſe in a real Action, and it is the remote Cauſe in a tEẽỹm rx. 


— — — —ę—ñ. —— 


— = -— 


; 
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Dc of the Libel 


+ Lanf. ubj 


your Libel is ſo general, as it is in danger of being i 
_ voided, if the Defendant excepts againſt it: But if in WM Hem, 


this Action, you ſay on this manner, I ask ten pound of ¶ out of 
Titiut which I ſent him, the Libel is dilucid, by your in this 


making mention of the next Cauſe : And ſo obſerve the WM Months 


quite contrary in a perſonal Action. F But in a general WM other pl 


(ra. n. 3, 4 Or univerſal Judgment or Action, there is no need of men-M an inter 


37 6. 


Major Pro. 


Poſition. 


tioning any Cauſe. 255 defamec 
9. The end of the Libel is, That it may propound the ſome Re 
Plaintiff's defire, and inſtruct the Judge and the Adver-W the ſaid 
ſary, as to the nature of the future Sute, and to be the the like 
foundation of judgment: For both the Articles off {though 
the Proofs are to be accommodated to the form of the ſpeaking 
| Libel, and the Sentence is to be pronounced according to Child, & 
the ſame. Wherefore to the intent that the Judgment ſuch a ti 
be begun in due order, and be founded upon a certain} Wher 
thing, it is neceſſary that a Libel be given by the Plain Party of 
tiff, though not admoniſhed thereto : The Omiſſion where id A. 
ot doth vitiate the proceedings. Whence a Libel is de and conc 
ſervedly ranked amongſt the ſubſtantial Acts of the prof accordin 
ceed ings: For no Libel exiſting, the proceedings are ren cemned 
dered null, c. V on the b 
10. Agreeable to what has been ſaid, I will here obviatq f injur 
the form of a Libel, as it is offered before the Judge ode Plai 
the Ecelefiaſtical Courts. And in the firſt place, it mul ind good 
be drawn in the Name and Style of the Judge, as A/cratugi compel 
has alſo obſerved in his form, ſer down in his Practice own, cor 
VVV or and 
. Ii 5 5 5 lis truth 
In the Name of God Amen. Before you the orſpipfuſſ bat Rig 
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H. W. Dockor of Laws, Principal Official of ih 
Beautiful Conſiſtory Court of York, c. The Part 
of J. G. againſt A. G. Oc. alledgeth and complainct 
and propoundeth, &c. 


Inprimis, He doth Propound and Article, That theſai 
7. G. was and is a Man very honeſt, juſt and upright, 0 
good fame, life and honeſt converſation, aſperied. de 
tamed, with no Crime (at leaſt ſuch as is notorious) *ÞY 
cept What is afterward mentioned, and is commoniy ft 
puted, had, named and eſteemed as ſuch, Cc. irc 


—_ — 


᷑ r 


in lien, That notwithſtanding the Premiſes, the ſaid A. G. Minor pro- 
of out of a malign Spirit, in the Months of 4. A. 1. Cc. poſition. 
ur in this preſent Year, 1630. in one or other of the ſaid 
he Wl Months, within the Pariſh * of D. aforeſaid, or ſome * Ratio hujus 
ral WF other place within the ſaid Pariſh, maliciouſly and out of = 2 
n. en intent of Defaming and Injuring the ſaid . G. hath 3% Malef.& 
© famed and injured him, and hath aid, uttered, Cc. Sed. curare * 
the ſome Reproachful and Defamatory words, of and againſt autem. 


the faid J. G. and eſpecially theſe words following, or 


yore 


the tis like in effect, (viz.) the ſaid J. G. ſaid and reported 

oe (though falſly,) diverſe and ſundry times, or at lea once, 
mew ſpeaking to the ſaid J. G. thou haſt got a Wench with 
sto Child, Oc. The Party doth Propound and Article, as to 


ch a time and manner of ſpeaking the words, , | 
Wherefore Proof being made upon the Premiſſes, the The conclu® 

Farty of the faid I G. doth Requeſt or Petition, that the fon. ; 

nid 4. G. for ſuch exceſſive raſhneſs in the Premiſes,” 

nd concerning the ſame, may be corrected and puniſhed 

Kcording to your pleafure ; and alſo that he may be con- 

vemned in Charges, made and to be made in this Cauſe, 

cn the behalf of the faid 5. G. Sc. Mynſinger in lift. 


ate “ in uriis Set. in ſumma concludes thus. Wherefore 

e ode Plaintiff defires that (in order to repair his Fame 
null ud good Name,) the Defendant afore named, may be 
atv compelled by you, and your Definitive Sentence, to dif- 


own, confeſs and declare publickly, that the ſaid Defama- 
ory and Injurious words, were inadviſedly and againſt 
de truth, ſpoke and uttered by him, c.] or otherways, 
lat Right and Juſtice may be adminiſtred, Oc. — 


ce Eccleſiaſtical 
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Eccleſiaſtical Juriſdiction. 


Matters Teftamentary. Y birion 
| men h⸗ 


| Lying fick upon his Bed made his Wil! 180 
DEN and afterwards ſaid to his Executors namec ta 
"Ar 4 Lela). 9 in the Will, 1 will that B. ſhall have 20 Nee 
. more, if you can ſpare it. The Executorg = 
anſwered yes; but no Codicil was made of it. A Bil — 
was preferred in the Spiritual Court for the Legacy, thy 

Execurors pray a Prohibition: Car. although this Con 
hath not Power to hold Plea for the thing Libelled f 
there; yet it hath Power to limit the Juriſdiftion, ol ,. U 
other Courts, and if they abuſe their Authority, to gran 

a Prohibition: But it not being annexed to the Will b [ 0 
a Codicil, it was but fidei Commiſſum, and it was doubt: Cone . 
if the Spiritual Court might hold Plea of it, for i 3 W 
they cannot hold Plea of it, then a Prohibition may " £ 
granted. Godb. 246. Corwrights Rep. \Prohit 

The Marqueſs of Wincheſter made his laſt Will, a irn 0 
gave many Mannors and Lands to his reputed Sons, an us be f 

made them Executors, and bequeathed divers Legacies I rote 
Plate, Sums of Money, c. The preſent Marqueſs frame 3 
a Suggeſtion that the Teſtator was non compos Ale 3 
tie, and to have a Prohibition out of B. R. generally . 
ſtay all the Proceedings in the Eccleſiaſtical Court, ( b NES. 
the Will was about to be proved) as well for the Leg Fars fe 

2 cies as the Lands, and the ground of the motion . S 1OT 
TWill that con- that the 4 Will concerns Lands and Goods; and if tl 
2 Eccleſiaſtical Courts proceed concerning the Teſtams 
See, nos 0 of the Goods, this would prevent and prejudice i 
trove tbereſta- Tryalat Law in B. R. for if he was of ſane Memory 
mens as be the the making the Teſtament of the Goods, he could ni 
_—_ 13 be of non ſane Memory at the time of making the W 
of the Tefta. of the Land, both being at one and the ſame Inſta 


fore Sanity. and the Common Law ſhall determine what i fa 
! : | 2 Cue! 


8 


— — 
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ee Eccteaſtical Turiſdifion. A. —_ 


Memory in this Caſe, and the Prohibition was ge- 
neral. Ca 6 Rep. 23, 3 
* If any 9 of London ſue in the Eccleſiaſtical , 5 * 
Court for any Goods, Money, and Chattels due to him e for * 
by the Cuſtom of London, or by Deviſe or a Legacy by in the Eccle- 
the Will of his Anceſtor, or to have account; a Prohi-Haſtiral Cours, 


bition ſhall be granted, for the Lord Mayor and Alder. 


men have the Juriſdiction in ſuch Caſe. „„ 
1 So if a Lord of a Mannor has Probate of Teſta-+ So where the 
ments within his Mannor ; if any ſuch Will be to be £9149 a Man- 


proved in the Fechten Court, a Prohibition Lyes. = 12 * 


mt ——... iti. 
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SHOTTER verſ. FREIND. 


T HE Spiritual Court would not admit the Evidence 

of one Witneſs, only to prove the Payment of a 
Legacy. It was argued for a * Prohibition, and that a* Probibitim 
Conſultation ought not to be granted. 1. One Wir- I En 
nels is good at Common-Law. Wherever the Spiritual ung the ind 
Court does contradict the Rules of the Common Law, dence of one 

1 Prohibition lies · At Common-Law for Debt, c. one neſs only 
Witneſs is ſufficient ; fo Deeds and Leaſes may be con- f 7 .. 
roverted in the Spiritual Court, and ſhall they always 
tkquire two Witneſſes ? So the Reaſon why a | Modus || 4 Plaintiff 
Decimandi is prohibited, is not becauſe the Spiritual 6% 70 5e 
Court will not allow a Mods, for they will allow "hag gd 
Modus : But the true Reaſon is, becauſe their f Proof of + 74. Prof of 
it is not the ſame as ours, for they will allow of forty « Preſcription 


fears for a Preſcription, which the Common Law will ih #he Spiri. 


dot, but only time immemorial. Ridly. x53. The / cout. 


luthorities in the Books are very plentiful, as 3 C. 88. 

655. Mo. 907. 3 Cro. 66. Mo. 418. are in point Hob. 247. 

L. 92. K The Court will not grant a Probibition upon ae Cant 
bue ſurmiſe, Rols. rep. 439. 2. Rols. abr. 300. 302. 27 net to grant 4 
ar, 2. Richardſon and Desborough in B. R. 12 Rep. 66, Probibition up- 
ſeems to be againſt me, but the Reaſon there given for , « bare jur- 
tis2 very weak one, (big.) becauſe the Spiritual Court 

; Cc 4 hath 
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bath Cognizance of the Matter, for if this were a Rea- pending 


fon, it would take away all Prohibitions; but though iffers f 


*IWherts probi- 


bition lies af- 


ber Sentence. 


and a Prohibition ought to be brought before the Matter 
de determined. 2. This is purely Teſtamentary, and 


belonging alſo to them are ſo. too, as the Payment of Le- 


they have Cognizance, yet if they proceed againſt the nal Cor 


Rules of the Common Law, a Prohibition well lies. Why one V 


Another Objection was, that a Sentence is paſt © I an · i Prohi 
{wer, though ir be ſo, yet a * Prohibition lies; for im- bey ſho 
mediately upon the Refufal of the Froof, the Sentence night b. 
was given. e MET in Appe 
Sr. B. Shower è contra. 1. Becauſe a Sentence is paſt, lcrding 
lleve this 
ions in 
ſuſſice, w 
a Leg 
he preſe 


being originally within their Cogniſance, all incidents 


gacies, and Proceedings on it; and though they proceed 


againſt the Rules of the Law, yet if they have Cogui- Had cert: 


298. Hob. 12. It a Legacy be given on Condition not 


for the Spiritual Courts have their Jurifdiftion ſettled 


preſs for us. 


as well be granted in any Caſe, where they differ in their 


1 Sid. 51. 


ſance of the Cauſe no Prohibition lies, but they may 


i luence at 
proceed according to their own Law, ſo is Rols. 2. Abr 


Hres. 
— 
uy proc 
90 to pi 
KS, and 
legacy? 

Dolbin 
med iat. 
yment 
e the Pr, 
Merwiſe 


ro Marry without Conſent, this Condition to hin- 
der Marriage, is not good in the Spiritual Court; but 
though ir be good in our Law, yet no Prohibition lies 


by Law, fo 12). 92. 12 Rep. 65. 2 Inſt. 608. are ex. 
If a Prohibition may be granted in our Caſe, it may 


Proceedings from the Common Law, which would de 
ſtroy all their Juriſdiction. 1 Keb. 939. 2 Keb. 222 


Ch. Fuft. The Prohibition may be good, notwithſtand: 
ing it iſſues after Sentence; for immediately upon refuſal 
of the Witneſs Sentence was given, fo that the Prohibition 


could not be brought before. Rep 


As to the Merits of the Cauſe, I confeſs there ate Pea. 
great many Caſes that juſtifie the granting of a Prohid! 
tion; and therefore its hard to contradict ſo many AU HE C 
thorities; yet all the Judges 3. Zac. declared that no FI ced 
hibition lay in ſuch Ca ſe, and in 2 It. 608. for fince teh were 
have Cogniſance of the Principal Matter, it ſeems p/:4"!cd for 
facie, that they ſhould have Cogniſance of the thing de ued tha 


Pending 
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za liffers from this; for if an Executor be ſued in the Spiri- 
ne nal Court for a Legacy, and he Pleads fully Adminiſtred 
5, Wy one Witneſs only, and they refuſe to admit this Proof, * Proof ef 
nM Probibition certainly lyes , and it ſeems unreaſonablefiÞ Admin. 
m- ey ſhould deny the Proof of one Witneſs, for ſo there ye NN 1 
ce night be a failure of Juſtice; for there is no Remedy on % if 
n Appeal to the Delegates, ſince they proceed alfo ac- . | 
it, erding to the Rules of the Civil Law; and truly I be- 
teriWlicve this was the Reaſon of granting ſo many Prohibi- 
nd tions in this Caſe; for it would be a ſuppreſſion of 
ts aftice, were every poor Man bound to prove the Payment 
Le- fra Legacy by two Witneſſes, who pays perhaps only in 


erde pretence of one Man, thinking that to be ſufficient, 
g- Ind certainly I think one good Witneſs ought to In- 
nayWlluence any Judge. | . „ 
4br MW. Eres. Juſt. Our Law does in many Caſes require two 


Witneſſes, and why ſhall we prohibit them, becauſe 

hey proceed according to the Courſe of their own Law 2 

do to prove a Will, they may certainly refuſe one Wit-+ To.prove 4 
es, and why not in this Caſe of the Payment of a Will they may. 


reled legacy? ? 5 be aſe one Wit- 
er Dolbin Fust. There the Will is the Principal Matter, , 4d wi. 
med iately under their Cognizance alone, but here the | 
may ment is Collateral and fo it differs; its very reaſona- 
heine the Prohibition ſhould be granted, and if it ſhould be- 


terwiſe,it would be a Snare to the People. Adjornatur. 


= —— — cy — 
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if Reparation of Churches. Woodward verſ. Make- 
peace. 1. N. and M. B. R. vide infra. 


HE Queſtion was, whether the Pariſh may be for- ; 
ced to repair the Bells of a Church, for which. 
ky were ſued in the Spritual Court, and it was now, 


Parifbioners 
4y be forced 


—— ences” 25 —— —— * 5 cas > * wh 


fring ed for a Prohibition by * Tremaine Serjeant, who tn repair the 
+ ed that a Pariſh is not bound to repair Bells, they Bells. 
nale 5 


being 


Jun en ha. he is in Law a Pariſhioner of H. For the Place where 


Eccleſſaſtical Furiſdicti _ 
being only Ornaments, and fixed to the Fr old. 3 Cy M7 
659. Poph. 197. 2 Rols 291. And in Syderfin's Rep. theft, 'R 

is à Caſe, that if a Bell fall upon a Man it is not fol _ 
feited becauſe it is fixt to the Freehold, 


Ch. J Holt. A Man is an Inhabitant where his Lan Ales 
lies, quoad 2 Tax, and the is reckoned in Law an Ini 15 
bitant of that Dioceſe in which his Land lies, vid. Sal his Cat 
of Weſim.. The ſamg Law charges a Man to repair tt 
Ornaments of the Church, as it does the Body of th 

Church. Bells are only Chattels. 
| Dolbin, The Steeple is no Ornament, no more x 
the Bells, but Convenient things to call People together 
and — its very reaſonable they ſhould be 1 

n COTS. ang hr 

Eyre. Latch. 203. 1 Bulft. 20. The Land is Taxabl 
as well for the Ornaments of the Church, as of t 
Church it ſelf. Bells are as requiſite as the Church. Ro 

2 Rep. 222. is but an Opinion. 3 
Note, This Caſe was argued in the time of Fz:. 
and adjudged then that the Bells are no part of tt W i 
Church but only Ornament, and therefore a Prohibitic cla 
was granted, but the Court here ſeemed of another, and 
Opinion. "OR D. bad uf 
In Zefferie's Caſe. 5. Rep. 66. He was Taxed towarh..:+ of 
the Reparation of the Church, e. the Pariſhion ( 4 
Aſſeſſed it upon his Lands in another Pariſh of H. whayh,. ; © o 
he occupied, and held in his own manurance, and ni erly as 
where he was inhabiting. reſcripti 
dh, 45. 
The Vii 
lithes, ar 
kar ſued 
Md them 
ned it, 
ontroverl 
car, anc 
mon I 


tay of P. 


the Lant 
ſor the 1 
[is brin, 
1 Conſu 


It was reſolved, | 

I. That the Court 2 had cognizance de reps 
tione Corporis froe navis Eccleſia. FR 

2. Though the Houſe where Fefferies lived wete 
another Pariſh, yet inaſmuch as he had Lands int 
* What makes Pariſh, where he was Taxed in his own Occupatic 
es bald Lies, Sleeps, Eats, do not only make him a Pariſhio 
je# to Taxes but alſo for as much as he manured Land in H. 2 
for Repara- thereby is reſident upon it, this makes him a Pariſhio! 
122 5 alſo in H. for this puxpoſe. 


by. 
LT 


| " Eceleſtaſtical Juriſclickion. e 


21f in this Caſe Zefferies ſhould not be charged to 
eite Repairs of the Church of H. for theſe Lands, no 
erſon ſhall be charged then; whereupon great Incon- 
xnience would enſue, for ane who Inhabits in the next 
lage, may Occupy the greater part of the Lands in 
the ſame Village, and fo the Churches go to ruin. In 
ins Caſe the Charge is upon the Perſon, and not upon 
de Land, but upon the Perſon in reſpe& of the Land, 
Wh the more equality and indifference; and upon Feffertes 
[iis bringing a Prohibition on the Sugpeſtion aforeſaid, 
; Conſultation was awarded. FE wk Ede: 


_— 


TITHESs. 


WO Parſons of two ſeveral Pariſhes, and one 
claimed certain Tithes within the Pariſh of the o- 
ther, and ſaid, that he and all his Predeceſſors Parſonsof 


iſh of S. and that was pleaded in the Spiritual Court. e Tithes 
(ar. A Prohibition was granted; for he claims only 488 
ation of Tithes, and that by Preſcription, and not ſpal ze 
deerly as Parſon, but by a collateral Cauſe; vig. by granted. 
teſcription, which is a Temporal Cauſe and Thing, 

bub. 45. 2 Role 282. pl. 2. accordant. „„ 

The Vicar of P. ſued one in the Spiritual Court for 

lithes, and he pleaded that ſome of them, for which the 

rar ſued, did belong to the Parſon, and that he had 


[id them to the Parſon, and prayed a Prohibition. Cur. 


in aied it, for by this Plea he hath put in Debate the 

up dorroverfie of the Tithes + betwixt the Parſon and the 7he Common 

vere car, and then when both are Spiritual Perſons, the Law ſhall nof 
on onmon Law ſhall not hold Plea of them, Gods. 50. The OE "up 

F 17 ar of Pancras's Cafe, 2 Rols, abr. 3 11. Meſn. Caſe. jon Pan 


and Vicar. 
A 


D. had uſed to have the *Tithes of ſuch Lands within the * If Dejenlas 


d —__? r 


nuity 1 


A Vicar Libelled in the Spiritual Court for TichWhy be 1 
Lambs, and laid that there was a Cuſtom there, that ai for nc 
Lambs Ingendred, Fallen and Bred upon any one Ten But th: 
ment or Living in the ſaid Pariſh, although they belonge that 
to ſeveral Owners, they have been caft and reckone ſome « 
. together, as if they were but one Man's, and the Tent r it is 
e probititim Lamb of them fo counted together, have been paid fitted. 
becauſe aCuſtom Tithes. A Prohibition was granted, for that the Cuſtoſ ch. Ju, 
3s unreaſonable. is unreaſonable and againſt Law,; for by this mean; WM ty is; 
mamignt ſo fall out, that ſome one might have but 9 lewed, 
Lamb, and that might be taken for Tithe, and he th: ups for 
had more, ſhould pay nothing at all, Hoh. 329. Barti n be di 
ver ſ. Cocker. 1 ts 1 
Hill. 9 W. 3. 3 8 R. . ler, 
T was moved that a Quaker who was brought 
1 by Habeas Corpus might be diſcharged, it being Ma; 
turned that he was Convitted for not paying his Tith the 
according to the Statute of 23 H. 8. The Council ſaid,hMs. whe 
Late Act of Parliament did intend to take off the Juriſe ite, an 
Qion of the Eeccleſiaſtical Court, and to give another Mar to! 
medy, and where there is a Remedy at Common Led to 
that inthe Ecclefiaſtical Court ceaſeth, Lit. in his Che for 4 
ter of Frankal/moign,where there is a Remedy at Lau ended 
grant a Prohibition; ſo in 5 Rep. the Caſe of the Oh unde 
of London. So in Foxes 320. when Tithes ceaſe to Wkicfore t 
a Lay-Inheritsnce, the Authority of the Ecclefialli ud not. 
Court ceaſed. 2 Brown 14. 2 Inft, 649. 2 Rolt. fr cone 
TS Hof The Late Act only gives another Remedy iſ . 
9 „ Ju. 4 ny gl FY \ eſtio 
. Tithes; it is a kind of Additional Remedy; that in tl Fm 0 
and the Tem- Matter, the TEcclefiaftical Courts and the Tempo ſo the. 
poral Courts Courts have concurrent Juriſdition.z as in the Cale Wi 


have concur- 


„ A Pen | iptior Coke's U 
f Turiſdi. à Penſion by Preſcription, though my Lord 
55 a 8 on the Statute of Crcumſpecle agatis be, that a Writ 


Annul 
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muity lies, and conſequently a Prohibition if the *Pen-* Penſion 6 
ichWon be ſued for in the Spiritual Court, yet it is not Pon. 
tal, for no Prohibition lyes in ſuch Caſe. 
ene But there was a fatal Exception to the Return, for its 11 
nge that the Suit in the Spiritual Court, was for Tithes, 9 
one ſome other Ecclefiaſtical Duty, which per Car. is ill, oh 
entihr it is f uncertain for what fort of Duty he was com- f Vncertats 
4 falWitted. | | $9 „ : Return. 
ſto ch. Juſt. We ought to know what this Eccleſiaſtical 
in Whty is; for the Cauſe of the Commitment ought to be 
t onifiewed, perhaps it was for not paying Oblations, per- 
tha for a thing for which he was not ſuable there. Let 

in be diſcharged, 


"— 


ar ke 


be Ter. St. Mich. B. R. 9 V. 3. Of granting 
Adminiſtration and Proving Wills. 


ing A Mazdamus was granted laſt Term to the Judge of 1 3 
Tun the Spiritual Court, to grant *Adminiſtration to 3 
ae who as he ſuggeſted was next of Kin to the In- farin we to 
[uri ate, and now it was moved by Northey for a Super- go, till the 
her Mes to it, for that the Fact was, that I, S. being cited Conteſt abort a 
n Laid to come in; upon which another of the Kindred 4 is deter. 
e for Adminiſtration, but was oppoſed in it, by one who? 
2, tended there was a Will, c. which Matter was 
O7 be Wunder Controverſie before the Judge there; and 
& 10 eeefore till that was determined, the Spiritual Judge 
wen ud not obey the Mandamus, © | | Bt 
25. E contra. You commonly my Lord, grant ſuch a -— 

| | mdamus to the Judges of the Spiritual Court, upon | Ii 
100) Wie>zſtion that J. $. died Inteſtate, and that I. S. is next 
Lc i kin, and if it be falſe, they may take iſſue upon it, 


GU | 4 | 
Caſe lo they may do in this Caſe 


x” one a . OE IE BT COS 
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5 C. Inft. Is there! no difference between a Controverſ e Ten 
and no Controverſie? When there is no Controverſie y Tax la 
do ſo, but here is a Controverſie, and we wont grant Mititual 
Mandamus till it be determined; for ſuppoſe the Wii Popb. 
ſhould prowe good, what then will the granting Admin And by 
ſtration ſignifie? e b. anc 
— 3 — . a 3 Eres 2 3 1 ; ] 
3 8 . 1 are 
| Hudſon verſ. Fiſher. 2 M. and M. B. R. Gu 
* Prohibition I T was moved for a Prohibition to hinder the ProbarfMſmin th 
| Fo binderthe I of a Will, there being Lands concerned, the Sug Note, 
Probate of « i . ee ut ifa 

Will, though geſtion was that the Deviſor was aon Compos ; but ti 1! 4 
Lands e cm- Court would not grant it, for unleſs the Will be pro Fatiſf 
| cerned, and ed, the Executors cannot Sue nor Pay Debts, 6 Nair it; 
*. 23. ö. vide paſt. & vide ſupra. | 15 Bour 
e 1 ad, the 
Of Spiritual- Court Power to Set Rates towards il TY 
Repair of 4 Church. Hawkins verſ. Lyon. o Vl 0 cel 

3 B. R. vide ſupra. NO, ers, 
The Suit inthe $ piritual Court was for not Repair IBE! 
a Church. Og wad: Set, 
whoſe R 
T was moved for a Prohibition, and that an Iii (who 

at Law might be directed, Whether there was a Ra Eſtate 
or no Rate by the Majority of the Pariſh ; which v Lenen 
accordingly directed, and found for the Plaintiff, 1 uled 
And now it was moved for a Conſultation, for that ti cptic 
Fcecleſiaſtical Court has Cognizance of this Matter. 2 f So 
No Prohibition abr. 289, 290. N. 40. In Na 
though the But though the Party be unequally Rated, het ls Cale 


P br + oy © . | | x 
phy 4 Red Prohibiton will be granted, 12. 112, Starkey ver. 9 


rh Temporal Court hath nothing to do to meddle with 


ax laid for Reparation of a Church, for its meerely 
ne iiritual, and to be determined in the Court Chriſtian, 
Ni 1 Poph. 197. | | 


nn 


ires, to meet and make a Rate; but he cannot inter- 
Wiſe in the making of it; if he does a Prohibition lies, 
Rols. Rep. 262, 270, 23 Jeb 
b. Juſt. Unleſs chere be a ſpecial Cuſtom, the Pariſhio- 
us are bound to Repair the Church, and the Parſon 
e Chancel, of Common Right; and if you ground 
tur Libel upon a Cuſtom, you muſt bring your ſelf 
thin that Cuſtom. 1 
Note, in a Caſe 6 . 3. It was ſaid by the Ch. Juſt. 
at if a YFence of a Church-Yard be out of Repair 
e Pariſhioners may be Sued in the Spiritual Court to 
pair it; but if the Fence lies on another Man's Ground, 
b Bound to Repair; but if it encloſes the Church- 
ud, then not. 9 He 


—_ ” O—_ * * — 
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lokers, verſ. Sarepſon, and all Chureh warden. 


0. Eccleſtaſtical Juriſcliction. tht 


45 


And by Northey. The Biſhop can only ſnd out his Pro- * If che Bib * 
b, and compel the Pariſhioners by Eccleſiaſtical Cen- interpoſe inte, 


ing 4 


Rate, a Pro.] 
bibition lies. 


I + Fence of a 
Church-yard. 


Eccleſiaſtical Juriſdiction as to Seats inthe Church. k 


pair 1BEL in the Spiritual Court at Exceſtor, for a 


Seat, which the Church-wardens aſſigned to one M. 
whoſe Right the Plaintiff declaimed, the Defendant 


u (who now prayed the Prohibition,) preſcribed by a 


. Eſtate for their Seat, as ancient and belonging to 


hat tec ption in Nav? Eccleſia be good: But in an Ile, 
ere good; the Court inclined, that ſuch a Preſcrip- 
; Nin Nav? Eccleſia, may be forſpecial Cauſe; but 


it Tenement in to, and that they and all thoſe, Cc. 
e uſed ro Repair. It was doubted, whether this 


1 Preſcriptim ., 1 
#0 Repair 3 ö 1 
| *y » „ Seat in nad ” | f 1 $ 1 
us Cale they would not grant a Prohibition. Ferie. | 


And 
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Fucob and Dallew. 7. IV. 3. 


88 Cauſe why a Prohibition ought not to po t 
the Eccleſiaſtical Court, where the Libel was for 
Seat inthe Church. _. 

I take it that the Placing and Diſplacing of People i 


« 3 | 


the Seats of the Church, belongs purely to the Ording. 29 
ry, unleſs their be a Preſcription by one who hath MI. It wa 
Freehold. 1 Rols abr. 288. Hob. 69. 2 Bulftr. May alan tot 
Gilbert, Where Prohibitions were denied, Then fon. ©: 1 
þ ne Pre. Preſcriptions are alſo tryable in the Eccleſiaſtical CounſÞ?!iitual 
ſcripting are as Modus Decimands, and repairing of Churches. —=Mience 
triable in the Northey. Where a Man ſhews a fixed Intereſt. he mad fo 
eee have an Action on the Caſe, which may be tryed lan be 
mf. Common Law; for how can they in the Spiritu kdyowt 
Court award Damages, here is a direct Preſcription whiq al Ju 
they deny. 5 es hut it . 
Curia. Take à Declaration and ſet forth a Suggefiioniſs Moma 
Defendant ſurmiſerh, that he and his Anceſſors ha El. c 
_ uſed time out of Mind, Cc. to have an Iſle with a S207 exam 
| ; in the Church, for himſelf and his Family; this was n open 
& | 5 a Libel for a Seat. Curia. Becauſe it appeared on tnt had 
1 EkExuamination of the Party himſelf, that the Parith ha hat the 
1 uſed to Repair the Ille and Seat, the Court would nf! the +/ 
| +woprobibition, rant a TProhibirion ; for that proves his Anceſtors ws Ia Divi 
F the Pariſh not Founders of the ſaid Iſle and Seat. Godb. 3 44. t hi 
| have uſedlo 12, Rep. Garren and Pym. ora 
Naa the Iſie 133 TE”. Fhich th 
ana ES 1 8 [it be tx 
i — — ——— * 
5 | | In Pat; 
| DEFAMATION: Dcfama 
| ON | Nacht to 
= R. Wells ſued Hye in the Ecclefiaſtical Court for Ul Tha 
[ */hore a Pro. KF famation, for ſaying to him that he Lied. Plain minab! 
! © bibition bp prays a Prohibition, but denied. A Man ſaid to 2 Ca n Her; 
| be awarded a Spiriritual Perſon, thou art a Woodcock and a F,. It o 
* for 4 . oF which Words he was ſued in the Spiritual Covtt; 4 it fue 
| wo the Spiri. bibition was awarded: 15 q 
| *ral Court: AVE | 
i | 
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A Suit was in the Spiritual Court for theſe Words, thou 
t a baſe and paltry Rogue, a Prohibition was awarded: 
Note, by the Starute of Articali Cleri, though the Words 
& zcneral, yet they do not tend to all Defamations; and 
where the Suit is for defamation, there the Cauſe ought 
ple N be expreſſed, and ought to be wholly Spiritual, Reg. 

2 Ed. 3. and 7 Rep. in Kenn's Caſe. f 

It was objected in Arn Davis's Caſe, 4 Rep. Action at 
a tor ſaying ſhe bad a Baſtard, or was got with Child 

iy Vc. that the Defamation of Incontinence concerns the 
piritual, and not the Temporal Juriſdiction; and as the 
Vitence ſhall be puniſhed in Court Chriſtian, ſo tlie Re- 
medy for ſuch Defamation ſhall be there alſo; ſo if a 
Man be called Baſtard, or Heretick: or Miſcreant, of 
kdyowterer, in as much as theſe belong to the Eccleha _ 
Meal Juriſdiction, * no Action lies at Common Law :* N Afi . 
But it was anſwered and reſolved, per Cur. that if les 2. Com: 


Rio Woman has a Baſtard, ſhe is puniſhable by the Star. eee 
5 ha. EL. c. 1. And although Fornication or Advowtry, is meerly $pirt- 
1 sert examinable in our Law, becauſe of the Indecency of ful. 


in open Examination; yet it was reſolved if the Defen 
Ant had charged the Plaintiff with bare Incontinence, 


n ha hat the Action is maintainable at Law, for the ground 
ald u the +AQtion is Temporal, vis. loſs of Marriage. So fBut there may 
s well" Divine is to be preſented to a Benefice, and one to be 4 Temporal 


kleat him of it, ſaith to his Patton, that he is an Hlere- gn fal 4 
I or 2 Baſtard, or that he is Excommunicated, by 

Mich the Patron refuſed to preſent him (as he well may 

[It be true,) that he ſhall have his Action at Common 

In Palmer verſ. Thorp, 4 Rep. 20. : It is reſolved that, Defomationd 
Defamations determinable in the Eccleſiaſtical Court, j;orminatte 
wght to have 3 Incidents. — in the Spiri- 


d it ſuch Defamation touch or concern any thing c eter- 
unable at Common Law, the Eccleſiaſtical Judge ſhall 
Vt have cogniſance of it. EL hu 

Ba, 3. The 


. That it concern Matters meerly Spiritual, and de-#ua! Court 
Plant eminable in the Eccleſiaſtical Court, as for calling a . 1 Fader 15 
Clin Hererick, Schiſmatick, Advowterer; Fornicatol. een 

10! ; t ought to concern Matters meerly Spiritual only, 


—— T— . aero 


zn Common, 


Action on the another: 


"© 3, The Perſon Defamed may not Sue there for Amend 
or Damages. ” 


: . d \ 
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Term St. Hillary. 8 V. 3. Spencer verſ. Garrett, 
A Prohibition was prayed to the Admiralty 


F "FERE were ſeveral Partners to a Ship, only one 10 

fuſed to have her go to Sea, and cauſed the Ship 

| to be arreſted by Proceſs out of the Admitalt 

Court, and would alſo compel the other owners ti 

enter into a Recognizance, to anſwer the Share of thi 

Ship if it be loſt : But its no Reaſon the reſt ſhould ſuftt 

for the Obſtinacy of one Man, and then he has a prop: 
EkKRemedy at Law. 

One Tenanf 


Ch. Fuſt. No, he has no Remedy at Law; for one *Te 
nant in Common cannot have anf tion on theCaſe again 
And this is the Practice in the Admiralty, ane 
Cafe againſt ſeems to be reaſonable enough; but however put in you 
anorher Suggeſtion, and take a Prohibition, unleſs Cauſe, ©, 


not to have 


Note, Counſel moved for a Prohibition to the Court ol 


+ Pwr Seamens Admiralty, where the Libel was for {Seamens Wages 


Wages. the Contract being upon the Land. 


Ch. Fuft. Holt. No, No. 
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: The King verſe Brown, Ter. Trin. 9 V. 3. 


ANNE Brown takes a Prize at Sea „ and then 

converts the Ship to his own Uſe at Land; an 

upon this there is a Condemnation in the Court of 17 
mira 


| Juriſifionof the Admiral 
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aa vicalty at the King's Suit. The Queſtion was, whether 
the Admiralty ſhall have Cognizance of this or not. 


Note, High- water Mark is as far as it overflows by 3 1 


alinary Tides; and Lands to the Low-water Mark, are 
5 Subjects, and not certainly in the Admirals Juriſdi. 
8 Sg 
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0 ——_k AA. Wy I COLE 1 . - . — + 
. 1 — - . a - 


Tyeſilian verſ. Jones. Tr. 20 Car. 2. B. R. 


Prohibition was prayed to the Admiralty, becauſe 
a Commiſſion iſſued to enquire of a Ship Split on“ Hay award 
be Sands and Rocks in the Coaſt of Cornwall; there © cue fag, 
king a proper Writ at Common Law: Sed non allbe. f. 7 
tecauſe this is but a Commiſſion to be enformed, ang 
de Admiralty hath Juriſdiction of Floatſan; and this is 
ot ſaid to be a Wreck. 


1 . «Ss. — 2 2 og, 


r r 
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riſoned by Warrant of the Vice-Admiralty in 
Mee, until he deliver Goods, ſaid in the Warrant to 
e Wreck, Wheteas by Statute 3 Ed. 1. c. 4. 1 Wreck f Admiralty 
kexempr from their Juriſdiction, and here the Property 045 7 of 
claimed by the Lord of rhe Mannor, which the Court eck. 
wanted, and that the Admiral ſhew Cauſe why a Prohi- 
uon ſhould not be granted. 
Habeas Corpus iſſued out of the King's-Bench, to have 
de Body of one S. committed to the Marſbalſea by Sit 
bamas Crompton Judge of the Admiralty; and upon the 
feturn, the Cauſe appeared to be for aiding and abetting 
who was indiQted of Pyracy to eſcape out of Priſonß .. 
Ind aſſiſting him with Ropes and other Engines, to break £ 
lon and Eſcape. Per tot. Cur. altho all the Fact com- 
Wited by J. S. be upon the Lend, and within the Boy, 
: 6-2 — or 


The King verſ. Fox, Hill. 20, 21 Car. 2. B. R. | Yi 
A Habeas Corpus was prayed to deliver Fox, being | 
imp 4 
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Juriſdicbtion of the Admiralty. 
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be Fa#f. of the County; yet becauſe it depends upon the *Pyracy 
viz. aſfiting a committed by E. with which the Temporal Judges have 
nothing to do, but it is delegated by Parliament to the. 
© on the Pyracy; Admiral, to try in Nature of a Felony, for this Cauſe 
therefore de. they remanded the Priſoner; for he is as an acceſſary to the 
ver minable by firſt Pyracy, and that is determinable by the Admiralty. as 
if Sentence be given in the Court of Admiralty, for 2 
1 Marine Cauſe; the Execution of this Sentence, either by 
I. Execution the Body or the Goods of the Party condemned, extends 
Body and Goods throughout the whole Realm to the Court of Admiralty, } 


Pyrate to eſ- 


the Admiralty 


out of the 


Cor ef 4d. becauſe it depends on the Principal and firſt Sentence. 
1-1. 134,145. Scaddings Caſe. So was the Caſe of Quici/y 


pach, 7.W. 3. B. R 


verſe. Sturt. 


And by Holt. Ch. Fuft. If a Ship is arreſted in the Admi 
* gl for a ralty and they take Bail there, and ſue there on the Bail, 
Ship arreſted, no Prohibition lies, becauſe they have Cognizance of the 
. Bal Ma) Principal, and may take Bail in the Suit; ſo they may 
Sue there for a Stipulation, made on a Suit depending 


there; but it was objected that they have no Power to 

take a Recognizance. 4 Inſt. 135. | 8 
But by the Ch. Juſt. That of my Lord Cooke hath been 

over - ruled ever ſinte I knew this Court. | 


Pack. 1 W. and M. 


A Maſter of a Ship being at Rotterdam, was in great 

i Neceſſity of Provifions and Money, and having n0 
_ Credir, he borrows ſo much Money on the Body of th 
Ship, and binds the Ship to payment. The Lender of the 
Money Sues in the Admiralty, upon which the Plaintiff 
Sued forth a Prohibition out of this Court, It was at- 
'gued by Mr. Goodwin, that this ought to te ttyed 

at Common Law, the Matter of Fact in this Calc 
being done on the Land, the ſurmiſing that it was dons 
at Sea, will not give the Admiralty a Juriſdiction; but 
upon Suggeſtion that it was done upon Land, a Prot 
birion may be granted. 3 Bt. 205. Noy. 67. If ths 

| Contract were at Large, it is left at Common Law to be 
tryed, Latch 11. 2 Sid. 331, 452. E Contr4, 
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Furiſclickion of the Admiralty. 1 
/ E Contra. 'Tis admitted that the Ship was in greet 


ave want, and that he had no other way to ſave himfelf and ; 
the WW the Mariners, but by this *Hypothecation of the Ship. * 4 Ship é 
uſe WF Indeed 'tis objected by Mr. Goodrwin, that the Maſter of Panned by the 
the Wl the Ship, might have ſent Letters to the owners of the Ree 5 
A Ship, and fo have been ſupplied; but here while the Proviſions. 

Ir 1 Letter is ſending, the Men are Starving. Certainly in 

gy Caſe of Extremity, the Maſter may Hvpothecare the 

en 


Ship; for the Maſter hath a ſort of Qualified Property 
in the Ship, and is intrufted with the Care of the Ship, 
| and makes Charter-parties beyond Sea, and if the Ship 


Uty, 
NCe, 


6% WM miſcarry, he muſt anſwer for it, „ 

Its very plain in Bridgmans Caſe, in Hob. that the IM. . ter „ 
ami: ſter may Hy pothecate the Ship, but indeed he cannot fell aan an- 
Bail, I it. Latch. 252. Scarborough's Caſe. If then the Miſter may the Ship 


{ the Wi Pawn the Ship, there muſt be ſome Remedy to recover 
may Wl the Money borrowed, and this cannot be any where but 
ding in the Admiralty; for it cannot be ar Common Law; 
er to ber by the ſtrict Rules of the Common Law, the Ship 
being not his own, he could not Pawn it, and in the 
been Wl Admiralty there are many things allowed, which the 
Common Law will not allow. So in the Admiralty a de” 
*hundred Mariners may joyn in a Suit for Wages, but“ 4 Hundred 
, common Law they cannot. A 
i. Ter. 34 & 35. Car. 2. Heathcock verſ. Norden. ralty forWages, 
b exactly ſuch a Caſe as this is, and there rhe Court 
would not grant a Prohibition. 


gteit Wl Curia. There is no doubt but the Maſter of a Ship 
ng no in caſe of Neceſſity may Pawn the Ship, and rhe Owners 
of 4 themſelves receive a Benefit by it; for elſe the Men muſt 
of the 


4 and be Loſt: But its true the Maſter cannot 
ell it, ore; „ 


as Al- In this Caſe the Common Law does not give any Re- 
rye nedy: therefore they ſhall not be hindred to try it in the 
ae Admiralty, for the Maſter cannot have any other Reme- 
5 done Wi © at the Common Law, having no Property in the 
; but WW tip, it being the owners; and therefore he cinnot 
Probi. Fawn it, wherefore a Conſultation was granted fer Cur. 


to be LY 8 Hitt. 


990 Wilting as 
Land under - 
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Att 


OY Furiſdiion of the Admiralty. 


Hill. 8W. 3. 


TT was moved for a Prohibition to the Court of Ain. 

; ralty, where the Libel was*for Seamens Wages, the 

* For Seamens ContraQt being upon Land, but tejected by the Court 
Wag's* Fo was the Cale of the King againſt Pyke, A Prohibition 
. was prayed to the Admiralty in a Suit by the Maſter an! 

Mariners for Wages, which the Court denied, albeit th: 

the Mariners were retained by the Maſter, unleſs it be 

by Charter-party of Affraightment, nor hath it ever bee 
granted. Tr. 23 Car. 2. B. R. 3 3 

A promiſe was made at P/ymoyth, to deliver Goods in 

a Bill of Lading, mentioned to be made at Barbadbes 


in as good Condition as he received them; and on Sui: | 


in the Admiralty, a Prohibition was prayed, which was 

oppoſed by North, becauſe the Plaintiff hath Election to 
proceed in the Admiralty on the Damage of the Good: 
whether on the Sea, or beyond Sea, or he may Susa. 
the Common Law on the Promiſe ; which difference wa: 
agreed by all the Court. But the TLibel appeared to bz 
for non performance of the Agreement, therefore 2 Flo. 
hibition was granted. 2 Kb. 498. Caule verſ, Cooke. 


+L.ib4l for non- 
performance 
of an Agree- 
ment, a Pro- 


 hibition lies. ralty, though the *Goods are Sold at Land. 3 Cr.[655, 


* Suit fo but 1 Rols, 530. Sir Richard Bingley's Caſe contra. 
Goods ſold at ee e 5 
JJJVVJ%%%%TTfæX f . ; 1 
„„ Ee ar ke | 
What Things the Admiralty cannot hold Plea of: 
IC THEY canno old Plea of + Things done on For 
Nor of things reign Land The Caſe was, Palmer Libelled in tte 
ee en Admiralty for u Agreement made at Sea, for not well 


FT ws Tranſporting of Sugars, againſt Pope, and rhat rhe Agree 
ment was put in Writing at Barbary, and that the Sugars 
Agreement Were ſpoiled at Sea, and hereupon a Prohibition wi 
at See, put in- granted; but if the Writing had not been at Land un 
der Seal, bur a ſimple remembrance of the Agreement, 
it had been ctherwiſe. {Alſo on: Tenne e 1 
. r „„ i 46 eee mti 


Seal. 14 "Rd ; . 
> 's of —_ 121 
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On Depredation at Sea, the Suit is good in the Admi- 
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| Juriſcliction of the Admiralty, © © 423 
Admiralty againſt Audley, upon a Contract laid to be [i 
made Apud Malaga inter diſtrictum Maris vocat the 5 
Straights of Gibralter, infra Furiſdiflionem Maritimam. 
And becauſe it appeared that the Contract was made at 
the Iſland of Malaga, a Prohibition was granted; for it was 
not regarded that he added fra Zuri/dittionem maritimam, 
which appears contrary. Hob. 79. Palmer verſ. Pope. & 


r 
"I --- —— — — 2 — 


an El. 212; though the original Contract were made at Sea, 

the yet it was — when it was put into Writing ſealed, 

: be which being at Land, changed the Juriſdiction as to that 
een Point. 5 eee 


= If an Obligation be made at Sea; yet it cannot be o4jigatin 
'S indeed in the Admiralty Court, becauſe itis an Obligation, made at Sea, 
which takes his Courſe, and binds according to the Com- et 20 be ſued 


Sui: WM mon Law. Os” in Fe Aan, 
| 2: W The Admiralty Court hath no Power over any Cauſe 5 
110 Het Land; for both by the Nature of the Court, and by | 
000: dhe Statute, it is only to meddle with things ariſing upon 4 
ua, the High Seas; and further, that theſe things at the Sea 0 
; Wa. done, muſt be alſo of the ſame nature and reſpect; and 
to bs Wl therefore, if a Man ſhould make an Obligation at Sea, 
Fro. for the ſecurity- of a Debt growing before at Land, or 
” Whould make a Promiſe to pay the ſame ; this cannot be 
Adoml-Bi med in the Admiralty Court, becauſe it is not for a Ma- 

tine Cauſe, Hob. 11. Brideman's Caſe. Lon 

if a Plea of any Contract ariſe for + Things done inf Things dine 
38 or Haven, the Admiral cannot hold Juriſdition 1 
of it. b 


. * rr ** 


5 They cannot hold Plea for Money lent to the Maſter- yy tens 

＋ beyond Sea, if it be borrowed for victualling the Ship. t the Maſter 
A Libel was againſt a Ship for Tackle bought on the bnd Sea. 

7 *. Thames, of an Inteſtate; Counſel moved for a Prohibi- 

in 11 tion, ſuppoſing it in the Suggeſtion, to be fra Corpus 1 

hl Lnitatus, and the Court granted a Prohibition. 27 Car. : 


B. R. Merryweather ver. Mounford. 


Dd 4 Caſes 


— — — — 8 

- Huriſdifion of the Admiralty. Fg 
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Caſes as to Appeals befare the Delegates, I; 


Storke ver}. Cullen. 


5 Ondition of a Bond was, that I. S. ſhall abide the 
judgment of the Admiralty, of the . De 
fendant pleads an Appeal to the Delegates five Weeks aſteſ 
the Sentence, that the Ship was prize. Plaintiff demurs 
Barwel! Serjeant, the Defendant is Surety for B. 0 
biailirg of the Ship arreſted, and both bound, Ec, whic 
„ n ilfe Lis diſcharged by the Sentence on Appeal, and whellet 
£ 2 1 the *Lord Warden of the Cinque Ports may receive ap 
cn ftbe peals, was the Queſtion ; for it was objected, that the 
Finqie Ports Commiſſion ought to be under the great Seal in Chancery 
Leid. and not as here by the Conſtable of Dover, Lieutenar 
of the Cinque Poris: But by 4 Inft. 340. an Appen 
doth lie, and the Lord Warden as an Admiral, may 1; 
ceive Appeals; and though the final End, and last Ap 
peal be to the King, upon the Statute 8 E/zz. c. 5. yet no 
immediately to the King in Chancery, but to the Admi 
ralty. Cur. Though an Appeal may be to the Lord 
Warden himſelf ; yet the 4 Warden cannot mak 
Delegacy by Commiſſion, Trin. 28 Car. 2. B. R. Condition 
ro perform tler Order, is not ſuſpended by the Appeal 
Note; Depoſitions in Chancery, or before the Delegate 
in the Spiritual Court, Ec. cannot be given in Evidend 
if the Party be alive, unleſs by conſent on both ſides. 
A Prohihition was prayed to the Commiſſioners of th 
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| Pelegates, on the Death of the Appellant, which g T1, c 

. only abates the Writ, but it determines their Comm 4,4 

5 fon, which Twi/den verſ. Moreton agreed; but H ; 
N and Rainsford Contra, that if they proceed it may The | 
© Error. But their Commiſſion is not determined more ta 4 
don Writ of Error. 2. Keb. 768. Polixſen's Caſe. he p 

þ I deſire the Learned, candidly to accept and cenſiire 111) live 
* | my Endeivours, and pardon and amend what is amiſs , ic of C 
I. Hall ou. ad reward ſufficient. If any thing is wel dont bury, 


: 11 God 'Þe Glory; if ill, I willingly undergo 717 Sham 


T@ gig win ACh, 


4 8 2 25 * 7. W 
k c 


2 the 
De 


a4ite 


murs 
B. 0t 
hic 
cine! 
e Ap 
t the 
neery 
tenan 
LPpea 
Ny I; 
& Ap 
et n0 
Admi, 
Lond 
mak 
1Citiot 
\ppeal 
legate 
idencl 
eS, 
of thi 
ich 80 
ommi 
t Hale 
may 
re tha 


re the) 
„ WI 


dont 
Shan 


a 5 — 
| meer r N „ ITY eee, 8 OY p 
8 Wy fa + - * W 
1 — "oY x VY 3 4, r 1 7 1 : 


THE FIRST PART. 
and what Courts are here treated 


Ws: a Court is, 
Chap. 1. Sect. 1. 
The Days 256 edi in theſe Courts for Fudgment, H. 2. 


Its Original; and why its Official is called 


The Court of) the Dean of the Arches, Ch.2.4.1.N.z. 
the Arches. Y Its Style bow defined in general, N. 2. 
TheCauſes uſually tryed in that Court, N. 3. 
The Curt oy Original, 9.2. N. I. 
14 4 Ni, Site, N. 2. 
Audience. (Ihe Cauſes tryed init. N. 3- 
The Turif diftion of thoſe . 9 and what Furiſ- 
| dilfton i = $. 3. N. 1. 
I, Style, 3. H. I. N. 1. 
the Preroga- The Cauſes tryed in it, N. 2. 


The manner of declining this Court | and 
the manner of alledging and proving its 


. Turiſadiflion, Part 6,Ch.z.N.x5,16. 
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The INDEX. 


{What a il it, 
'| What are the Conſtitutive or Eſſentia 
" arts of a Will, N. 


What are the Accidental parts, and hoy 


it differs at this day in England, from 
ſe. obſerved b Taſtiniar, N 


be manner of 


proving Wills in| The Differences of Wills, many ſorts of 


which is conſi- 
dered, 


which are abrogated, N.. 
How the Will is proved in common form, 
and hoto the Executor is ſworn, N.s, 
No Executor named in the Will, 10 

von is the Execution of it to be con- 

r „ 

The Executor being dead, who mu 
A prove this Will, N.7, 


6 words Adminiſtrator, 6 A 
ANF Admin... | to be underflood, 90.3. N.. 
Of 5 He | What are the ſorts of Adminiſtrations 


ic conſidered, bere meant of, 


By what courſe obtained, and the 005 
& Taken by the Adminiftrator, N;, 


What manner of (What the word Cauſe ſignifies, Ch. 4 
| Cauſes may be 9.1. N.. 
tryed in theſes The Cauſes whereof theſe Courts tal 
Courts, 4 cognizance, N. 2. 


The different way © Plenary or Ordinary Cauſes,how defined, 
of Proceeding and why ſo called, and what manner 
which Cauſes do. 11 th 4. 7h 8.2. N.. 

require in theſe] A Particular of thoſe Plenary Cauſes, 
Courts. Where. | 5 5 N. 2. 

in is conſidered, | Summary Cauſes, why ſo called, Ny. 
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_The IN [DEX 


THE SECOND PART. 


hou The manner of © 
fron freparing for | 
NEW J be Admi niſtra- | What Judicium i is, C. 1. 8. 1. N. I. 
15 of en of Tuftice Of what Perſons conſtituted, N. 2. 
; in the Courts, Mhat Als are called preparat 0 | "T5 
form and of that which $ Fudement, 5 4 ""y | | 
'W in tbe Law 75 | What Ads are proper faidto confliete Il 
+1 Wl caedJudicium, j 2ts parts, 7 1 
com here in is con- 
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N. s. fidered, 5 * q | 
What a che! 1 5.2. N. 1. 
Ne 0 7 Je a What it ought to contain, N.2. 
this Judiciumm , The differences of Citations, and by 
e hich ir the 0.5 whom obrained⸗ N. 3 
Ne To whom iredted, and by whom and * 
ws riginal Citation, ee N.4. 
11101s 
N.. 3 . <How Certified, 5 
Oath e bug. Mat a Proctor i is, Ch. 2.5. 1. N. T. 
Ng. n ſeveral Conſtit d 
ing in Citations, 1 al ways of Conflituting, defi- 
Ch. 4 ei manner of ned and ſbewn, N. 2. 


: NI. 2 What a Subſtitution is, and the vera! 


kinds of it, 2. N. x. 

tale bew and when : Whe * j , 
they may be (ub. 1 4 Protfar may ſubſtitute another 
4 oF * in any Cauſe, N. 2. 
ben a Prollor i is ſaid to ceaſe to be Prottor in a Cauſe, 


and when not, r. 

„ N. . CWhat Exceptions are; bow manifold. 
uſes, In what part of the Proceedings they 
; may be urged. The manner of the 


Xcebt | H Defendant's urging them, 
boi Fudge The manner of refuſing the "Fudge, 
ond the ore, What it ic. The other ſort of Recuſation, 
2 I called Prevocation, what it is, when 
and how done, and how the Fudge may 
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make the Parly 2 rove his Provoca- 
tion, i h, 
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Of 'Conte- with the Reaſon of it, and the Penalty to l 


THE THIRD PART. 


What it is. How given into Court, and admit. 

ted in a Plenary Cauſe. And bow the De. 

I Ffendant is admoniſhed to Anſwer, Ch. I. 

1 fs 1. Ni 

Of the Amendment of Libels, what it is, and 

lh i when permitted. The manner of rev6ting 

of Fr nan Error committed in the Libel, 47 t01he 

Label. Mane or Sirname, &c. What Mutation i, 

when permitted. What Charges are dus for 

: | ſuch Amendment, &c. Or for any deliy in 
8 
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wer of 
Deſen. 
ant. 


the Proceedings. When and what ſccuri 

is required of the Parties in Sute, &. 

| 5 „ ., 

e What it is. When it ought ta be done. Hny 

mamfold. The manner of Conteſting Sute, 

| The manner of getting a Decree for ili 

I principal Party to the Libel, The manner 

getting a Term Probatory. What othe 

| rhings are to be done at the time of conte 

11 Sute, e eee 
| The manner of requeſting t 


* < 


eProttor's Anjuer 


inflided on them if they refuſe. The Fir 
flation f| of their Anſwer, ſee Part 6, Ch. 11. N. 
4 5 we | S | 2. N. , 
5 py The Oath of Calumny, what it is. How man! 
ee ak fold, when adminiftred, To whom, in 1 
mY | form. What Penalty if refuſed, $.3.N.1 
2 : | | 1 5 ED | 2,4 the 
1 manner of obtaining the Citation undi. 
3 Seal,againſt the Defendant to anſwer, H 


to appear, How a Commiſſion is grant! 
ad partes. When it ought,or ought not 100 
granted, How the Proclors are admoi/ 
Ko”. | | &N.1, 


| it is, how and why procured; before 0 
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admit. 
be De. 
Ch. 1, 
N.1,2, 
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Proteſtation. The Penalty of not undergo- 


k 
[ Pear the principal Party. His Proctor 
| ns his Examination, d. 2. N. I, 2, 3. 


Principal Party beforeCommiſioners a Point- 
, „ed to take the Anſwer. How Tec, 
a of y o | 7 preſented,accepted, executed and certified. 
ho of the | The manner of alledging the Commiſhoners 


Deſen. 
ant. 


ings upon the Commiſſion, 6. 3. N. 4 
ane ere refuſing to an So be 
' 5 „ | | 6. N. I, 
The Defendan nar anſwering fully y aber re- 
medy, §. 5. N. x, 2. 
E heDefendant or His Proclor confeſſing too much 
f 7ntbeir Anſwer; hoto revoked. The principal 
' Party may be convitt of Periury, h. 6. N. r, 2. 
q Satrefation being made as to the Anſwers, Let. 
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Witneſſes i what they are, when obtained, 
© before whom 10 appear, 9.7. N. T, 2,3. 
(hat the Term Probatory is, to who it bee 
1 Ch. 4. §. 1. N. 11 A. 
1 The manner of bringing in the Letters Com. 
1 Pulſory againſt the IV tnefſes. How a Ci. 
Lalion viis & modis is renewed, and the 
Term Probatory prorogued, None of the 
: IWitneſjes appearing, ot ſome only appear- 
| ing, others abſexting, _ $2.N.1,2,2. 
| The manner of Producing Swearing and Exq. 
[ 


wig Witneſſes before the Fudge. The 


un 
I 
be tendred The form of Interrogateries,&c. 


N d. 3» N. 1, 2, 3, 7.355 


The manner of producing, ſwearing and exa © 


e manner of Producing, Swearing, &c. the 


Contempt, in not tranſmitting the Proceed. 


ers Compulſory are taken forth againſt 


| longs. What Progs are, Bors manifold, &c, 
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The Con- [ Concluſion, and hom the Defendant ma 
cluſion. 


N mul of Proceeding in order to it. The man 


* How' and when the Depoſitions are publiſhed 


1 tory to a Concluſion, Witneſſes may be dt 
'] propound all Acts. The Suppletory Oath 


The Witneſſes not depoſing full, &c. Th 
Jullze bir Order in it, <4 N. 22 


The manner of P 4 5 Witneſſes befor: 
' Commiſfoners.and the whole Order and M: 


ner of getting the Commiſſion ſub mutug 
viciſſitudinis obtentu, Oc. How the Con 
miſſion is to be Certified, Exhibited ani 
Opened, 3 8.5. N. 1, 2, 3, 4, 5,6,7,8,9 


when Witneſſes may or may not be pro 
_ duced after Publication. Witneſſes may bi 1 
corroborated, excepted againſt, &c. f. 6. Nr 
8 3 | 253 4,5,6,7 
Another fort of Proof by Inſtrument. Wha 
 #hey are, when and how Exhibited, Thi 
manner of getting a Term aſſigned to pri 
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Found all Ad, N. N25 


be Term aſsigned 10 propound all Ate, i 
order to a Concluſion. The things Prepara 


mitted, or rejelted on the day aſhencd, ti 


what it ic, ? and when adminiſired. Thi 
manner of propounding all Aﬀs, and getiin 
a Term to conclude. What A inducetl 


binder it, Ch. 5. &. 1. N. 1, 2, 3, 4,0 
| What a Concluſion is, and when it may be ful 
t be concluded upon ſome one particull 
Article. The Form of the Proclors concluding 


I fee ſuch Afﬀenation to hear Sentence ( E * 
ih Adverſe Party not being admoniſhed, Scan VV, 


bath in Law. The manner of giving infun 
tions to the Fudge, &c. 5.2. N. 1, 2 
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THE FOURTH PAR 1. 


r whole order of Proceeding 


in Summary Cauſet. See 


t mg the d , ps Ih. 1, 2. 1, 2. 
Fr vemence in theſe Cauſes. When concluded, &c. 
„, 5 Ch. 2.0. 1. N. T, 2,3. 
* 7 N 72 be drawn and Pronounced in Plenary, 
uding V Summary Cauſes, if th ; 
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THE FIFTH PART. 


de manner of | Proceeding in Cauſes of Aft 
| pealin general. What an Appeal is. Ho 


permitted. It is Lawful 10 Appeal fro, 
the Dean of Shoram, Qc. to the Oficial 5 
the Arches. The manner of receiving an- 
{ proceeding in Appeals, made to the Arch 
| biſhop of Eanterbury, and their grantin 
Inbilitions „ and what thoſe Inhibition 
are, and what they ought to contain; |: 


of Appeals.s Certified, &c. The manner of rectivn 


and proſecuting of Appeals to the King 

y 21% A Ch. 1 C. T. N. T, 2, 3, 4.5, 

a bat are thoſe four times conſidered in 4p 

7 * and how Appeals are interpoſes 
* i 


55 Tithes. 5 The whole order of Swming for, and recover 


1 8.2. N. 1, 2.3, 
| Ihe whole order of Proceeding in Appeal 
i you may find at, 9.3040 
45 Appeals from a Sentence, and jr 
C Orievances, 2, 
THE SIXTH PART. 
Matrimonial Contracts and Divorces, Ch. 1.914 


Contempts againſt the Eccleſiaſtical Laws and Mag:/iratt 


Ch. 2, 0 


Accounts. The manner and order of calling Executors «tj 


Adminiſtrators to Arcounts, &c. Ch. 3 


Legacies. The whole order of Suing for, and recovt" 


_ them | Ch. 4 


them. Ch. 5. 


Defamation. The whole order of Proceeding in Calles. 
Defam al ion. 5 , h 
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many ſorts of Appeals ;, when an Appeal if 
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Wills. 
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Doaable Quereles. Their Difference, and the whole order 
of the Proceeding in them, . 
| Right-of Patronage. What it is, and the whole order of 


conteſting about the ſame, Ch.8.6.1. 
Temerary Adminiftrations. The whole order of proceeding 
againſt them, of TT.” © x 
Wl D/apidation. The whole order of proceeding in this Cauſe, 
. Sy \ © 18 

Search, The whole order of Searching the Records or 

Wriings in a publick Office, _, . Aditi. 
Wills. The manner and order of Oppoſing, and Proving 
them, in $olemn Form of bo, pw Ch. 12.0. 1. 
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antint ; | 3 
tion Community z as à College, g Corporation, &c. The 
Ch. 4 30.1. 


j bor whole order of Suing them,” ME 
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King _ 3 ; 
24:39 | | | 
in Ah | 5 „ 
„ THE SEVENTH PART. 
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ve whole order of proceeding in Criminal Cauſes, by way 
of Inquiſition, Accuſation, and upon the Preſentments of 
the Charch-wardens, | Wo 

The manner and orider of Confirming 8 Biſhop, Wc. 
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An INDEX to the ADDITIONS, 


A. 
 Dniralty. Ne 0 Prohibition to the Adniraty where 
the Libel is for Seamens Wages. 
High water Mark and Low-water Mark, and wick 


"of them are in the Admirals Juriſdillion. 419. 
May Mar a, a Ship Split. ibid, 
Admiralty bath no Juriſdiction of Wreck. 419. 


Pyracy. Aſiſtance of a Pyrate to eſcape, depends on the 
L <p 2 ſo it Ae by be day, 420. 
Ship: Pawned by the Maſter, the Money muſt be ſued for 
in the Admiralty. © 421, 
In the Admirally many things are allowable which the 
Common - Lato will not allow, . ibid. 
Where a Suit for Goods Sold at Land, good in the Admi 
1 „ 
What things the Adniratty cannot hold Plea of. 422 42] 
Agreements at Sea. ibid 


A _ Commiſſion of Delegates by the Lord. warden if 
Cinque. Ports. | 8 424. 
Bail for a Ship orrefed the Bail may be ſued in REY Ad: 
miralty. 410. 
Whether the Bells are part of a Church i in point of Repo. 
ration, or only an Ornament. 410, 
En 

One Tenant in Common not to have Action on the Ci: 
againſt another. 418. 
Reparat1ons. The Eccleſraſtical Juriſe Jiflion as to Repu 
rations of Churches. 407, 


Pariſhioners may be forced uo Repair the Bells. 409, 

What makes a Man an Inbabitant or 4 Parifhioner, ſubjell 
ta Taxes for Reparations.. . 419, 
Of the Spiritual Courts Power ro ſet Rates for the Repair 
of a Church, 414 
If _ Biſhop interpoſe in the making a Rate, a Probibitn 
ex, 415. 
Seal. 


418. 


Probi. 
C 2 f 
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No Trohibition if the Pariſh bave ofet fo Repuir the Ine 

i an Scat. FN W 16. 
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418. W Of Difamations Where Prohi le ſhall be . ar 


hich not, on Hure for Scandal in the Eccleſiaſtical Court. 4 16. 
419. No 4fion lier at Lato for Defamation OR Spiritual. 

417. 
419. Br tiere may be 4 Temporal Ground for a Sure. ibid. 


7 the ¶ Defanations determinable in the Spiritual Court, ought 
420. to have three Incidents. eee BITES f 


d for E. 
421, MW Evidence. vid. Legacy, Wills, 


h the a Tn of Body and Goods out ＋ the Court 1 Ani. 


Idid. Id Ly. | 420, 
Adm: 
422. Ml Sure or a Legacy g iven by Parol. = 406. 
2,423. J Probbition to Is Spiritual Court for refuſi ing the Evie 
ibid. dence of one Witneſs to a Legacy. ; 4.07. 
den of WI Prolibition lyes if Orphans Sxe cf a Legacy in the Ec- 
| ciefraſtical Court. .. _ Fs 
a 0. 
Orpoans. vid. . 
The Court rot to grant a Probibition on 4 1 ſurmiſe, 
409. 
Where a Prohibition Her after a Sentence. 408. 
if Drone claim Tithes by Preſcription, Probibition 
ſhall be granted, 411. 
The Common Law nor to hold Plea of Tit hes, bet ween a 
Parſon and aVicar. 411. 
The Proof of Preſcription in the $ piritual Court as to a 
Modus, hs 407. 
W. 


. Wilts, Admini varies. &c. If the Spiritual Court can 
hibition bold Plea o 


415. MI Mandamus zo grant Adminiftration. 413. 
Seats, Los ns 
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a Codicil. 406. 


to the ADDI T IONS. 
— 
Wills that "Concern Lands and Goods, and if « a Pon. 
tion ſhall go or not. 2 
To prove the Will as to the Goods. ; 406, 


Lo of 4 Mannor bath Probate of W ills, Probbitio 
lies if they prove the ill i in the Ecelefuftica = 


Prohibition lies if Orphans Sue for a Legacy i in the El. 


fta ical Court. ii. 
To, prove a Will they 19 refuſe one Witneſs ani = 


| Wages. Libel for Seamens Wages, the ContraC 45 
on Land, no Prohibition to rhe Court of. Admira! upon 
Sute ibere. 41 

An Hundred Mariners may ion in one $ we in be Ad 


 murally for Wages, 5 len 
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FEES taken and accounted due! in the COURTS 
of the Arch - rut of YORK, according to a 


TABLE allo os of in the 13. of 9 
Elizabeth, 


To the Judge. 


ration, 2. 
lor he eſpite of an Inventory, e "Ba 
lor every Tuition or Curation, 


For the Election of a Curator, made by one above 1 4 and 
under 21 Pars of Age, 1. 0. 


For founding the Prerogative Furiſdiflon, 


To the Regiſter, 


For every | Probaze of aWill and every Adminiſtration P 6. 
For Regiftring the V Vill, and every Bond entred, Ke! o. 
For Reſpite of an Inventory, | 1 3 8 


Fo. OR 525 Probate of 2 Will and. every Ad. s. d. 


For every Tuition or Curation, 4 . 
For the Election of. a Curate made as above, LE, AT 
For the Tuition Bond, | *. Os 


br Ingroffing Wills. and Inventories, they rake according 
to the length, 
ir Commiſſions, whether to prove Wills, or grant Admi- 
trat ions, '&c. they rake for Fudge and Regiſter toge- 
ther, as the whole Fee of it, "i 
If any of the aforeſaid things are done by Rural Deans, 
there is due tothe Rural Dean befides thoſe, 6. 8. 
For Copias of Walls and Inventories to the Regiſter, by this 
Table of Fees now N there is only allowed, 2. 6. 
tor Copies of, Bonds there 1s only to the Regiſter, 1. 6. 
lor every 8 earch alſo in the . 2 Courts the — ms 


boy founding the Prerogative Fariſdilion when a Will; is 
froved or Admimftration granted, pon bona not abilia, 
Oy „% 
inſtead, 


* 
* 
* . 
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Inſtead of theaforeſaid FEES they take at this Day 


- vn $0.the Fee and Regiſter). for a ſpecial Commiſia 


2 
„ 


To the Fudge for an Adminiſtration where the Eſtate is 3 
„ .o-3:78- 0d. 
Which advance from 25. 10 d. was (as] have heard) i 
compaſſion to one of the Commiſſaries (of the late Arc! 
_ biſhops) his neceſſituus Condition agreed by all the Pro 
ors and orher Officers to be impoſed upon the Country. 
The Regiſters now receive for . and Adniniſn 
Lion, | eg. + 
For Copies of Wills and Inventories, the Regiſters now re 
_ cerve to themſelves and their Depaties, beſides thei 
_  Scribes Fees, W . 6 


Lg a ſpecial Act, as they teil you, you muß pay £5 6 
L egifters i 


For Copies of Bonds they receive, 
he Reaſon of this Augmentation to the 


becauſe they pay great Fines to the Arch-biſhops for thei 


Places; and do again let them for term of Tears io Dep 

ties, for great Fines : Whuch Depmies have no way t 

_ raiſe their 92 but by thit manner of advance 
exactation upon the Count x. 

Fan Adminiſtration (where the Eſtate is above 40 1.) 1 

_ gramed by aRaral Dean; be mukes the Parties jy 

_ (befides his own Fee and the Fees of 78. and 5 & and 6.4 


Bs. 4 d. / that the whole Charge to the very Court ui 
if at lealt 11. 1 a I p A 5 
There are many other Fees, for Capies of Ads, Depoſitio 
of Witneſſes and ſeveral . in toro contradittorit 
which might indeed be added; as alſo Fees to the Aff 
rators, Nc. but theſe ars moſt remar table and obvious! 
the Vulgar ; being jo frequently enquired after. Wi: 


are delivered without the leaft deſign of injuring an 


but rather of doing right to all, and with intent! 
mangre all thoſe bideous Exclamations of Oppreſjon ihr 
Courts are daily accuſed of ) by removing the Cauſe 
fab Oc OS.” 
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| J. Walthoe i the Middle-Temple Cloyſters. * 
11 4 Sh 1 | 
5 7 General Abridgment of the Common Law, al- 
Are 1 phabetically digeſted under Proper Titles, with 
prall Notes and References to the whole. By Knightley DA. 


Lord Chief Juſtice Holt, with the allowance of the Lord 
Keeper, and all the reſt of the Judges. 


„% M1 2. Caſes argued and decreed in the High Court of 


be Chancery : The Second Edition, carefully corrected from 
. 6. Ne many groſs Errors of the former Edition, to which 


6,4 added References to the ancient and modern Books 


„the Law. . 5 
ers i 3. Newly Reprinted, Daton's Country Juſtice, con- 


lerences to ſuch Acts of Parliament as concern the Office 
of a Juſtice of Peace; brought down to this time. 

4. A General Hiſtory of England from the earlieſt Ac- 
unt of Time, to the Death of King William; in 


s jo; Vol. in large Folio, with the Effigies of all the Kings 
ande. ind Queens curiouſly Engraven on large Copper Plates. 


mia 5- A Parallel of the ancient Architecture with the 
gurt wi odern, in a Collection of ten Principal Authors who 
uve written upon the five Orders. The Second Edition 


-poſitionWvith large Additions: By F. Evelyn, Eſq; Fellow of the 
dictoriq g // Society. a Dk * ory e 
he A. De Jure Maritimo & Navali, or a Treatiſe of Af. 
obvious is Maritime, and of Commerce in Three Books. The 
7. Mi th Edition with large Additions. WH 2 
ing an 7- The Law of Laſt Wills and Teſtaments, containing. 


intent. iules for the Conſtruction of Laſt Wills. 


een te . A Treatiſe concerning Treſpaſſrs /i & Arms, 
» Cauſe N bercin the Nature of Treſpaſſes are clearly explicated, 
| nd the Gifts of the Action ſtared. 75 mn 
9, The Modern Copveyancer, or . 
proved 
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300 Ks Printed for, and are to be Sold by 


ers, of the Inner- Temple, Eſq; Dedicated to the 


aining the Practice of the Juſtices of Peace, as well in 
heir Seſſions, as out, with three Tables, and proper Re- 
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5 proved, being a choice Collection of Preſidents on moſt 
| Occaſions, drawn after the manner of Conveyancing now 
| imuſe by the greateſt Hands of the Age, in 3 Vol., The 
Il Third Edition with large Additions... 
4 10. Enchiridion Clericale or à Mannual of proper and 
1 uſeful Exgliſb Precedents for young Clerks, relating to 
1 | Bills, Bonds, Conditions, Releaſes, &c. 

| 11. A View of the Penal Laws concerning Trade and 
Traffick, Alphabetically diſpoſed under-proper Heads, 
_ to which is added a Table of ſuch Offences, Cc. as are 
* puniſhable in the C oumunOHce. 1 


i 
LY ” 


12. A Compendium of the Laws and Government of 
England, Scotland and Ireland, with the Territories there: 
_ unto belonging. 4.745 MODES ann 5 
13. The new Rerorna Brevium, Colledted from the 
many Printed Law. Books extant concerning the return of 
Writs in the Courts of Chancery, Exchequer, Queens. 
Bench, Cc. Alphabetically digeſted in their proper Or. 
der, To which are added and intermixt many ſpecial 
modern Returns, not heretofore made publick : With 
many ſpecial Notes and Obſetvations through the whole. 
Neceſſaty for all Sheriffs and Under - Sheriffs, Clerks 
1 Attorneys, Sollicitors, Mayors, Baylifts of Liberties 
3 Coroners, c. As alſo for the Officers of the Counties 

| Palatine of Cheſter, Lancaſter and Durbam ; With a 

5 compleat Alphabetical Tahle reſpeQing the ſaid ſeveral 
5 Courts in their Order, by R. G. a Clerk of the Court of 

F. % Jp Pals} oa... 
14. The Hiſtory of the World Ecclefiaſtical and Civil. 
from: the Creation to this preſent Time. With Chrono- 
logical Remarks. By the Learned M. Chevreu: In Five 
Volumes. By ſeveral Hands. 1 
15. The Gentleman 's Dictionary in 3 Patts. x. The 


1 Art of Riding the Great Horſe, 2. The Military Art 
io 3. The Art of Navigation. Each partdone Alphabet: 
* cally, from the 16th Edition of the Original Een 


16. Glofſographis Ang/icana Nova, ot .a Dittiona in. 
terpreting ſuch hatd: Words of Whatever Language, 45 
are at preſent uſed in the Engl:fh Tongue; with the 
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